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No part of the world is experiencing climate change at a rate as fast as the Arctic. Within years,
traditional ways of life are becoming impossible to maintain. Everybody who is living and working in
the Arctic has to adapt to rapidly changing realities. Many dangers which are common to the Arctic
remain persistent while new dangers emerge. In addition, climate change leads to new actors entering
the Arctic region. This includes also seafarers who are working on ships which are merely going
through the Arctic, for example along Russia’s Northern coast, the so called Northern Sea Route or
North-East Passage (in analogy to the North-West Passage). Crews as well as individual seafarers
without prior Arctic experience can be particularly under threat. Based on earlier research concerning
the need for enhanced seafarer training in the Arctic, this text will show that the Polar Code as it is
today is not enough to provide for a (at least relatively) safe working environment on board vessels
which are operating in Arctic waters.
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Introduction routes between East Asia and the Eastern coast

In the Arctic, climate change is already an
obvious reality which impacts the lives of many.
Arguably, no other part of the world is as much
affected by climate change as the Arctic. This can
be felt by those who have lived there for a long
time in a number of different ways. At the same
time does climate change also mean that the Arctic
becomes a travel destination, work place and
transit route for many who are not familiar with
the Arctic. One example for this is the increase in

Arctic shipping, which offers cheaper alternative
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of North America than through the Panama
Canal or around South America and a cheaper
and safer route or between East Asia and Europe,
avoiding the Suez Canal or the trip around Africa
as well as the dangerous waters off Somalia or
in the Malacca Strait. While there are economic
incentives for shipping companies to choose these
routes, the transport of natural resources from
the Yamal region and other parts of Siberia by
ship also leads to an increase in Arctic shipping.

Other factors which contribute to an increase in
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shipping in polar regions are based on increasing
accessibility of these extreme regions of the Earth
as well. This can include more maritime tourism
but also attempts to exploit natural resources
in parts of the world which until recently were
inaccessible but which are now targeted due to a
combination of climate change and technological
developments, for example oil and gas fields in
Russia’s northernmost regions and in the Arctic
Ocean.

Shipping is, due to its global character, an
international field of work. Today, many of the
worlds 1-2 million seafarers come from countries
which have emerged as the new seafarer nations,
including e.g. Indonesia, the Philippines, Kiribati
or Ukraine. As the Arctic climate changes, some
risks in the Arctic change while some stay the
same. For many seafarers who are traveling
and working in the Arctic for the first time, this
environment provides specific challenges. This
can lead to risks for human life and health.

The Polar Code,' which entered into force on
1 January 2017, aims to deal with some of these
dangers and seeks to limit the risks to human
safety as well as to the environment by imposing
new standards on shipping. While many norms in
international shipping law are rather technical in
nature, the Polar Code, which has been created in
the contexts of both the International Convention
for the Safety of Life at Sea® (SOLAS) and the
International Convention for the Prevention of
Pollution from Ships* (MARPOL),* also has a
“Human Dimension”. It is this perspective which
will form the point of departure for this text.

In this text the regulatory content of the Polar
Code will be presented. In the following, some
arcas will be identified in which human safety
can be enhanced by measures which are built on
the Polar Code but which are not yet contained in
it. Particular emphasis will be placed on the issue
of the training of seafarers, which is regulated

in the Standards on Training Certification and

Watchkeeping Convention® (STCW). Attention
will also be given to the Maritime Labour
Convention’ (MLC), which protects the rights
of seafarers as workers. Selected problem areas
will be presented and it will be shown how
international law can be used to improve the lot of
seafarers, in particular those who are newcomers

to a rapidly changing Arctic Ocean.

The Polar Code

It is the aim of the Polar Code as a legal
instrument “to provide for safe ship operation
and the protection of the polar environment by
addressing risks present in polar waters”.® In
relation to other instruments enacted under the
auspices of the IMO the Polar Code is meant to
fill regulatory gaps’ and contains both binding
and non-binding norms."

The risks the Polar Code is meant to deal
with are outlines in paragraph 3 and include issues
such as freezing surfaces on vessels,'' which lead
to an increasing risk of falls on board, which in
turn is a major source of injuries for seafarers,
but also the lack of familiarity of seafarers with
polar conditions,? e.g. the long periods of light
or darkness or cold temperatures,'® but also the
remoteness from land and infrastructure,'* which
will be addressed in a moment. While ice is an
important risk factor in polar waters," it is far
from the only risk. The Polar Code addresses
both technical issues concerning vessels and
questions regarding seafarers, such as training
and manning, although not all risks can really
be trained for. Personal experience and getting
accustomed to polar conditions, such as long
periods of light or darkness are essential to be
able to function well in one’s assigned role on
board a vessel. The polar regions of the planet
are extreme environments and usually it takes
some time to get used to being in such changed
circumstances. A simple comparison might be

work at high altitudes: when traveling e.g. from
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sea level to higher altitudes in the mountains, it
usually takes a few days to get used to the lack
of oxygen in the air. During the first days one
will likely experience fatigue, headaches etc.
Likewise, the human biorhythm will need a few
days to get used to the fact that the sun is shining
nearly 24 hours a day and that it never gets really
dark during the summer months, which is the
far more likely time for Arctic shipping. Both
the Polar Water Operational Manual, which
is obligatory under the Polar Code,'® and the
envisaged training regimes' aim at increasing
situational awareness of seafarers who are
working in polar waters. Given the numerous
new impressions the Arctic Ocean can provide for

inexperienced seafarers, this is a clear necessity.

Seafarer Training

STCW  provides

standards for the training of seafarers. On top

globally recognized
of basic training elements for all seafarers and
specialized training for particular roles on board
a vessel, STCW also includes special rules for
seafarers serving on particular kinds of vessels,
such as oil tankers. What the STCW system
does not yet include are specialized rules for
shipping in polar waters. With the entry into
force of the Polar Code, this is going to change,
although the changes to STCW which have been
envisaged in the Polar Code have not yet entered
into force.”® However, first course providers are
already offering trainings' as they are likely to
be compulsory by next year.?’ One major problem
with the training requirements, however, is
that they will not necessary include practical
experience in the Arctic.?’ The need for training
has been emphasized, also by this author, in the
past.?? It is this practical need which has to be
met as quickly and as effectively as possible in
order to enable seafarers working in the Arctic to
identify risks and to protect themselves and their

fellow crew members, passengers and vessels.

Rights of Seafarers and Passengers

For too long, shipping, and international
shipping law, has been too focused on the
regulation of technical aspects. While high
technical standards are essential for ensuring
shipping safety, they should not be seen as a
stand-alone-solution. In recent years the human
element of international shipping has gained
more attention, for examples the rights of
seafarers in the aforementioned Maritime Labour
Convention and the rights of passengers in the
Athens Convention.”* Both technical advances
and human skills have to go hand in hand when
it comes to securing maritime safety, especially
in the context of vessels carrying large numbers
of passengers, many of whom might not only not
be familiar with the Arctic but might also lack
sufficient knowledge about safety risks on board

ships in general.

Geographical Scope
of the Polar Code

One additional problem concerning the Polar
Code is its limited geographical application. In
the South, all waters south of 60°S are covered,?*
while the geographical scope is more limited
in the Arctic. There the southern limit of the
Polar Code in principle also follows 60°N, with
the exceptions of a series of lines from S58°N
42°W (south of Cape Farewell), between Iceland
and Greenland, roughly along Jan Mayen and
Bjernoya to the Russian cape of Kanin Nos,
about 200 nautical miles east of Murmansk.”
As a result, almost the entire Northern coastline
of the Russian Federation is included in the
geographical scope of the Polar Code, with the
exception of the area west of Kanin Nos,?® while
the waters around Iceland, along continental
Norway and near the Kola peninsula are not
included, arguably because they benefit from
warmer temperatures due to the Gulf Stream,

which transports warm water from the Gulf of
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Mexico to Northern Europe. On one hand this is
economically beneficial for local ship operators in
Iceland, Norway and the Kola peninsula that their
vessels do not necessarily have to comply with
the Polar Code, on the other hand this can also
conceal a hidden risk: in recent months it has been
noted that due to climate change more parts of the
Arctic ice shelf are breaking off, which leads to
an increase in the number of icebergs in the North
Atlantic.”” Recently also multi-year ice from the
High Arctic has been found to be drifting as far
south as the Hudson Bay in May and June of 2017,
leading to an usual and dangerous ice presence.?

The limited geographical scope of the Polar
Code therefore must not be misinterpreted to the
effect that Arctic-specific risks such as ice in
the water are limited to the Arctic. Rather, risk
awareness is necessary for a wider geographical

arca.

Infrastructure and Skills

In addition to risk awareness, it is necessary
to develop the skills necessary to deal with risks.
The Polar Code, as it is today, is not enough to
ensure that all seafarers operating in the area as
well as adjacent regions are fully aware of all
risks and are trained accordingly. In addition
to the creation of land-based infrastructure, for
example Coast Guard stations, it is essential to
enhance the skills of crew members. Even a large
increase of the number of coastal installations
will only go a limited way when it comes to
providing assistance to crews and vessels in
the Arctic. The large distances involved and
the current limitations imposed on the national
budget make it highly unlikely that the Russian
Federation will be able to provide the funding for
sufficient infrastructure to respond to all potential
emergencies along the Northern Sea Route in the
foreseeable future.

This makes it imperative for vessels which

are operating in Russian Arctic waters to be in

communication with other vessels in the region as
well (which, due to piloting schemes, is already a
well-established practice in the area). In addition,
it is necessary for the protection of the safety
of seafarers that the skillsets available on board
are maximized. This means that crew members
should be trained to fulfill multiple tasks and
should be familiar e.g. with medical procedures
which go beyond the classical emergency
measures. While such first aid measures can be
sufficient in parts of the world where outside
assistance is nearby and e.g. medical experts can
be on board by helicopter in a matter of minutes,
operations in the Arctic Ocean require additional
skills. Some of these skills may be provided for
example through telemedicine, but many skills
will be need in place, i.e., on board vessels which
are operating in the Arctic.

This means that seafarers will have to be
familiar with the dangers they will face in the
Arctic, some of which are outlined in the Polar
Code expressis verbis.? Skill enhancement is a
recognized element of safety enhancement. This
is even more so the case in the Arctic where
knowledge, skills and experience as well as high

levels of technical functionality are essential.

Concluding Remarks

While the eventual entry into force of the
relevant changes to the STCW Convention will
mean a big step in the right direction, a number
of factors need to be taken into account as well.
Chief among them is the need for experience.
While piloting schemes are obligatory in parts of
the Arctic, it should not be assumed that a ship’s
operator is resolved of all liability once a pilot is
engaged. Numerous aspects have to be taken into
account when it comes to ensuring the safety of
the members of the crew — and, as Arctic tourism
is becoming more important — of the passengers.>

The problem discussed here touches

several core elements of the international law
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of the sea. Together, MLC, STCW, SOLAS
and MARPOL form the key conventions of
international shipping law, within the overall
framework of the modern international law
of the sea, which is includes both customary
international law and codified legal norms,
in particular the United Nations Law of
the Sea Convention (LOSC).*' This already
highlights the central position of the problem
at hand in the overall landscape of the modern
international law of the sea. The Arctic is not
only at the cutting edge of climate change
and new technological and environmental
developments but also at the cutting edge of
the development of the international law of
the sea. International law has the potential to
improve the lives of people in times of change,
“Globalization

is neither uniform nor homogenous, but it is

in particular globalization.
indisputably accelerating the pace and intensity
of economic and social interactions at all
levels.”*> Long considered a remote wasteland
by dominant players on the international stage,
the Arctic is now moving to the forefront of
today’s economic, political and legal debates.
Regional knowledge from the Arctic can be
used to improve the situation of people both
within and outside the Arctic and Sub-Arctic
regions. Through effective, meaningful and
practical regulation on international, national
and sub-national levels, globalization can
be made beneficial for all mankind. In this
case, international shipping law provides an
opportunity to support seafarers, who have
too long been overlooked in global shipping
business. By utilizing existing frameworks
and taking into account local realities in the
Arctic and current and future technological
challenges, international shipping law can
become an important tool for the protection
of human lives (in particular the lives of those

who work far from home in order to ensure the

continued operation of today’s global economy
based on free trade and enterprise) as well as of
the natural environment of the Arctic which is
already under considerable threat today.

The proposed changes to STCW are a
step in the right direction but more practical
experience should be required of seafarers.
In addition to Arctic-specific skills, seafarers
who are working on board vessels which are
operating in the Arctic Ocean (or similarly
remote parts of the world) should also be
qualified to engage in medical activities which
go beyond what is currently required under
STCW. Employing modern telecommunication
technologies, this can help save the lives of
seafarers. In a first step, though, it is now
necessary for all actors concerned to ensure
that seafarers who are new to the Arctic be
given the chance to learn about the particular
risks of shipping in the Arctic and about ways to
prevent Arctic problems. There is therefore, at
this time, an important window of opportunity
for Arctic experts to share their knowledge and
experience and contribute to the well-being
of those who work far from home in order to
maintain the exchange of goods which still

forms the heart of the global economy.

The author thanks the organizers of
the conference “Arctic XXI Century” at the
Siberian Federal University in Krasnoyarsk,
in particular Anastasia Garmash, for their
support during this project. Part of the
research for this publication was undertaken
during the author’s earlier work as Associate
Professor for the Law of the Sea at the Faculty of
Law of Vytautas Magnus University, Kaunas,
Lithuania, and as Lawyer for International
Shipping Law at the Federal Maritime and
Hydrographic Agency in Hamburg, Germany.
This text only reflects the author’s private

opinion.
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3a pamkamu IoasipHoro Komekca:
NMOBbILIEHHE YPOBHSI 06€30I1aCHOCTH MOPSAKOB
Ha CeBepHOM MOPCKOM Iy TH
C.Kupxnep
Jlannanockuil ynusepcumem

Qunnanous, 96101, P.O. Box 122, Poeanuemu,
ﬁyﬂuonucmonkamy, 8

Hu oona opyeas uacme 3eMH020 wapa He CMAIKUBAENCsl C MAKUMUY 3HAYUMENTbHbIMU KIUMAMUYECKU-
Mu uszmenenusmu, kax Apkmuxa. C meuenuem 8pemenu cmaHo8UMcs HeBO3MONCHBIM NPOOOIAICAND
MpAoUyUOHHbIU 00pas dcuzHnu. Bee scusywue u pabomaiowue 8 2MoM pecuone GblHYIHCOeHbl adan-
MUPOBAMbCS K CMPEMUMENbHO MeHsIowelcs pearbrocmu. Muozue munuunvle onsi Apkmuueckoeo
Pe2uoHa ONACHOCMU HUKYOA He UCHe3aion, 8 Mo 8peMsl KaK nossisomces Hogvle. Kpome mozo, usme-
Henue Kaumama iedem 3a coooil noseieHue Hogulx cyovekmos ¢ Apkmuueckom pezuone. Cpedu Hux
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MOpAKU, naasaoujue na cyoax no Mapupymam, Ha KOMopulx Apkmuka A61aemcsa npomedxscymouHou
mouKou nymu, Hanpumep, 60016 Poccuiickoeo cesepnozo bepeza, no mak nazvieaemomy CesepHo-
My mopckomy nymu. Komanowl, a maxsice omoenvivle MOPAKU, He umerowjie onvima niasanus 8 Ap-
Kmuyeckux 600ax, noosepearomcesi onachocmu. OcHo8bI8AsCH HA panee NPOBeOeHHbIX UCCIe008aHU-
SAX OMHOCUMENbHO HEeOOX0OUMOCMU VIYYUEHUSI YPOGHS NOO2OMOBKU MOPAKOG, NYMeuecmeyiouux
no Apxmuxe, 8 0aHHOU cmambve paccmMampusaemcsi hecocmosmenvHocms loaspruoeo kodexca 6 mom
suoe, 6 KOMOPOM OH CYUECMEYen Ha Ce20OHAUHUL OeHb, MAK KaK OH He 0becneyusaem (xoms Obi om-

HOCUMENbHYI0) 6€30NaACHOCb pabOYUX YCI08ULL HA 6OPMY CYO08, MAPUWPYMbL KOMOPLIX NPOLE2AIOM
6 Apkmuueckux 600ax.

Knrouesvie cnosa: cyooxoocmeo, Apkmuxa, Ionsaprwii kooeke, IIIMHB.

Hayunaa cneyuanvrnocms: 12.00.00 — ropuduveckue HayKu.




