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The European Convention on Human Rights (ECHR) is an international treaty aimed at protecting
human rights and fundamental freedoms in Europe. The Convention came into force on 3 September
1953. All member states of the Council of Europe ratified the Convention, which established the
European Court of Human Rights (ECtHR). The main purpose of this research is to demonstrate
preventive mechanisms that the ECtHR can use in order to protect human rights and legitimate
interests. Numerous works in the field show that any person whose rights have been violated by a
state can submit a claim to the Court and count on its assistance. Firstly, the article discusses some
Jjudgements of the ECtHR against Germany and Russia. Secondly, the author outlines the conclusions
of the Court in respect of these cases. In addition, the article illustrates the possibility of preventive
protection by the ECtHR. Basically, the decisions of the Court stimulate positive changes in Russian
and German legal frameworks and ensure proper implementation of human rights and legal interests.
Allin all, the European Court of Human Rights protects human rights not only in a repressive, but also
in a preventive way.
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The story, which we would like to start our
article with, happened on a cold January day.
Irina Khrabrova was teaching, as usually, one of
the classes in a gymnasium in Moscow. However,
as the teacher said, one of the pupils behaved too
incorrectly that day and she advised her to go to
the dining room to calm down and drink some tea.
The pupil, according to her mother’s words, left
the school without a coat, and walked a few hours

in the cold so that she caught a cold as a result.
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The mother complained to the director that the
teacher violently insulted her daughter and drove
her out into the street. On February 21, 2002,
the director fired K. due to the implementation
of unacceptable methods for maintaining the
discipline. Miss K. appealed to the Moscow court
regarding her dismissal, which left the dismissal
in force. Since appeals to higher courts did not
bring any results in 2008, Miss K. appealed to
the European Court of Human Rights, which
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got things going in an absolutely new way. The
Court determined that the Moscow court had
imposed the judgement without listening to the
pupils of Ms. K.’s class, taking only the testimony
of persons who had not witnessed the events,
but testified against Khrabrova. Therefore, the
Court determined violation of Ms. K’s right for
a fair and just trial. The Court compelled the
Russian Federation to pay a compensation (Case
of Khrabrova..., 2012). Therefore, the European
Court of human Rights solves the problems of
common people, if they were refused the state
defense of their interests.

Let us note that since 2014 the European
Convention on Human Rights has been operating
in 47 states. It has been protecting and defending
the rights of more than 800 million people. Though
the protection does not remain only on paper. The
Convention provides an opportunity to apply
for protection in court in case of violation of the
rights provided for by the Convention. However,
national courts do not always take fair decisions,
which allows citizens to apply to the European
Court of Human Rights for fair protection.

At the beginning of the article we presented
the situation when the rights of Khrabrova had
been already violated and therefore she asked for
protection from the European Court. Though, the
ECtHR plays an important role also in preventive
protecting the rights of citizens.

To support this thesis, let us present an
example from German practice, the case of
Boehmer v. Germany (Case of Béhmer..., 2001).
In this case, the European Court of Human Rights
explained to German courts that the cancellation
of parole for preventive purposes under § 56f
of the German Criminal Code without a valid
court decision on a new crime is possible only
under exceptional circumstances. In Germany,
the interpretation of the Constitutional Court
was widely applied, which considered that

cancellation of parole is also possible on the

basis of the court’s own assumptions about the
commission of a crime without a new court
judgement.

Finally, in the 1990s, changes were made to
the German Code of Criminal Procedure and the
word “accused” was replaced by the person who
committed a crime (§§ 98a para 1 sentence 2;
para 1 Number 1-3, para 2 sentence 2; 163d para
1 sentence 2; 163e para 1 sentence 2, 3; 163f para
1 sentences 2, 3; Code of Criminal Procedure).
These changes contributed to the protection of
the rights of many individuals in Germany while
they prevented the illegal cancellation of the
parole.

Subsequently, the European Court of Human
Rights made similar conclusions in the case
of Sergei Kuznetsov v. Russia (Case of Sergey
Kuznetsov..., 2008). In particular, the reason
for the Court’s concern is that the first mention
of the alleged discrepancy between the picket’s
objectives and the contents of the disseminated
materials was contained in a letter from the
deputy chairman of the Sverdlovsk Regional
Court, which was an official report to the
chairman criticizing the Regional Court in the
disseminated publication. The wording that the
deputy chairman used in his letter, for example
the statement that the picketers “committed
an administrative offense”, predetermined the
assessment of the facts of the competent court
and expressed the opinion that the Applicant
was guilty even before the guilt was proven in
accordance with the law.

The history of the Convention knows a lot
of major legislative and constitutional reforms
aimed at ensuring its implementation in European
countries. However, in practice, the need to amend
legislation in connection with the implementation
of judgments of the European Court does not arise
as often as it may seem, while the constitutions
and laws of the participating states are rarely in

an open conflict with the Convention. Violations
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of the latter are usually associated with problems
that lie in the sphere of law enforcement practice
of state bodies, primarily, courts. Therefore, it is
the change in this practice that is the most frequent
general measure used to prevent new violations
of the Convention. But even in cases where the
reason for the violation of the Convention is the
domestic law, the judges of the respondent state
are the key players in the implementation of the
decisions of the European Court of Justice, which
often simply refuse to apply this law, relying
directly on the norms of the Convention and the
decisions of the European Court.

It is especially worth noting the situations
when the decisions of the European Court
of Human Rights result not in the change of
legislation, but in the real protection of the rights
and freedoms of citizens.

Thus, in the cases of the “Moscow branch of
the Salvation Army v. the Russian Federation”,
“Religious Community of Jehovah’s Witnesses in
Moscow v. the Russian Federation”, “Scientology
Church of Moscow v. the Russian Federation”,
the European Court noted that the grounds for
refusing to re-register the applicant community,
which the Main Directorate of the Ministry of
Justice of the Russian Federation for Moscow
referred to and which the Moscow courts agreed
with, were illegal, the European Court comes
to the conclusion that when refusing Jehovah’s
Witnesses in Moscow in re-registration the state
bodies in Moscow, acted in bad faith and did
not fulfill their duty to preserve neutrality and
impartiality towards a religious association. The
result ofthese decisions was not only the protection
of the rights of religious associations, but also
the protection of the freedom of conscience and
religion of persons professing this religion. Their
right was backed up by additional guarantees, in
particular, the ministers of this church were now
not obliged to testify, if the circumstances of the

case became known to them in confession.

As the argument, the court noted that the
freedom to manifest one’s religion or beliefs
in accordance with Article 9 of the European
Convention on the Protection of Human Rights
and Fundamental Freedoms can be only subject
to restrictions that are prescribed by law and are
necessary in a democratic society in the interests
of public safety, to protect public order, health or
morality, or to protect the rights and freedoms of
others.

While the “freedom of religion is primarily
a matter of conscience for everyone, it also
implies the freedom to ‘profess one’s religion’
both individually and in cooperation with
others, publicly or privately. Since religious
communities traditionally exist in the form of
organized structures, Article 9 of the Convention
should be interpreted in the light of Article 11
of the Convention, which protects freedom of
association with others from undue interference
by the state”.

The duty of the state to preserve neutrality
and impartiality does not allow it to assess
the legitimacy of religious beliefs or ways of
expressing them. Consequently, the legal norms
provide the state with narrow limits of discretion,
and it must have serious and compelling reasons
for interfering with the choices that citizens can
make basing on the desire to follow religious
norms of conduct. Intervention may be justified
within the meaning of Paragraph 2 Article 9
of the European Convention if such a choice is
contrary to the most important legal principles
underlying the European Convention, such as in
the case of polygamous marriages or marriages
with minors, or if such choice is imposed on the
religious people by the use of force or coercion,
against their will.

Thus, the examples presented show that
the European Court of Human Rights acts not
only repressively, but also preventively. After

all, as a result of its decisions, the legislation is

— 1111 —



Anna Pushkina. Protection of Human Rights and Legal Interests by the European Convention in Russia and Germany

changing, and by protecting the rights of some, complaints against Russia shows that state bodies
it thereby provides the necessary guarantees for  are not ready to fully implement the principles of

the rights of others. Unfortunately, the number of  the European Convention.
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OxpaHa npaB ¥ 3aKOHHBIX HHTEPECOB YeJI0BEKA
EBpomneiickoil KOHBEHIIMEH
B Poccuu u I'epmanun
A. Ilymkuna

Cubupckuii pedepanvHulil yHusepcumem
Poccus, 660041, Kpacnospck, np. Ceob600nwiti, 79

Esponeiickas xonsenyus no npagam ueiosexa — 9mo IPHekmusHoe mencoOyHapooHoe cpeocmeo
0I5l 3aWumspl OCHOBHLIX NPAs U c600600 uenosexka 6 esponelickux cmpauax. Koneenyus ecmynuia
6 cuny 3 cenmsbps 1953 200a u donxcna 6vime pamupuyuposana écemu urenamu Cosema Eeponbi.
Koneenyus maroice yupeouna Eeponetickuii cyo no npasam uenogexa. L{eav oannoii pabomul — noka-
3ams, kax Eeponetickuii cyo modcem oxpaname npasa uenosexa. Panee nposedennvie uccredosanus
U 0bWenpUHAMAs NPAKmMuKa NOKA3bI8AIOM, YMO KAACOIU CHUmMAen, Ymo Modicem 00pamumscsi 6 ¢yo
U paccuumuléams Ha e2o 3awumy. Aemopom Oviiu npoanaruzuposansl Hekomopwie oena Eeponeticko-
20 cyoa npomus I 'epmanuu u Poccuu u uccredosanvt nocieocmaus ux pe3yibmamos. B sasepuienue
cmambvu ObLIU NOKA3AHbI 603MOICHOCIU 0OXPAHbL NPaes yenosexka Eeponetickum cyoom. B yenom peuwe-
nus Eeponeiickoeo cyoa okasanu enusnue Ha usmeHnenue sakonooamenvcmea 6 Poccuu u I'epmanuu
u Ha obecnevenue npas u c60600. Takum obpasom, Esponetickuil cyo no npagam uenosexa oeticmeyem
He MONbKO PEenpeccusHo, HO U NPEGEeHMUBHO.

Knrouesvie cnosa: oxpana npas u c60600, Egponetickuil cyd no npagam 4eiogexd.

Hayunaa cneyuanvnocms: 12.00.00 — ropuouueckue HayKu.




