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The conformity of the Russian criminal law, including Art. 282 Incitement of Hatred and Enmity, as
well as Humiliation of Human Dignity of the Criminal Code of Russian Federation, to the norms of
international law has always been under the close scrutiny not only of the scientific community, but
also of the European Court of Human Rights. The formulation of the disposition of this article was
admonished in the scientific literature and was criticized for the uncertainty of its content, which
violates the freedom of expression and other constitutional rights.

This publication makes comparison of the disposition of the criminal law norm on the incitement of
hatred and enmity, as well as the humiliation of human dignity, in the Russian criminal code and the
recommendations for the development of legislation against hate crimes prepared by experts of the
UN Human Rights Council and the OSCE Office for Democratic Institutions and Human Rights.

As a result of analysis of the provisions reflecting international standards for the development of
legislation of this kind, objective and subjective elements of corpus delicti under Art. 282 of the
Criminal Code of the Russian Federation, the paper gives the author’s assessment of the degree of
implementation of the recommendations of the UN and European Union experts in the criminal law of
the Russian Federation. It also suggests that the construction features of the considered norm of the
Criminal Code of the Russian Federation are not defects of lawmaking, but are generated by the action
of permissible factors: the level of the social and economic development of the Russian Federation, the
tradition of legal technique, the continuity of the provisions of the criminal law.
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1. Introduction

to the research problem

The States Parties in Art. 4 of the United
Nations Convention on the Elimination of All
Forms of Racial Discrimination declared any
dissemination of ideas based on racial superiority
or hatred, all incitement to racial discrimination,
as well as all acts of violence or incitement to such
acts directed against any race or group of persons
of another color or ethnic origin, as well as the
provision of any assistance for conducting racist
activities, including its funding, as a punishable
crime (Mezhdunarodnaia konventsiia...). On
October 5, 2012, the so-called Rabat Action Plan,
approved by the UN Human Rights Council in
April 2013, which was the advisory document
interpreting international legal norms, was
adopted to draft national legislation to ensure the
balance of freedom of expression and restriction
of hate speech (Rabatskii plan deistvii...).

The Council of Europe did not adopt
special conventions on crimes
hatred and hate speech. All the efforts of the

Parliamentary Assembly of the Council of

of inciting

Europe and the Council of Foreign Ministers
of the Conference on Security and Cooperation
in Europe (hereinafter OSCE) were aimed at
developing recommendations for the unification
of criminal legislation in this part in order to
ensure the necessary balance between freedom,
equality, public safety and legal regulation of
hate, hate inciting and hate speech crimes. At a
meeting of the OSCE Ministerial Council held
in Maastricht in December 2003, the OSCE
States Parties recognized the danger posed
by hate crimes and committed themselves to
combating them. The OSCE Permanent Council
adopted a decision authorizing the Office for
Democratic Institutions and Human Rights of this
organization (hereinafter ODIHR) to work on the
problem of hate crimes (Reshenie Postoyannogo
soveta...). In 2009, ODIHR prepared practical

recommendations reflecting strategic issues
in the development of laws against hate crimes
(Zakonodatel’stvo protiv prestuplenij...).
However, these recommendations diverge in
separate paragraphs with the provisions of the

Rabat Action Plan.

2. Statement of the problem

In domestic scientific publications the
question of formulation of the disposition of Art.
282 Incitement of Hatred and Enmity, as well as
Humiliation of Human Dignity of the Criminal
Codeofthe Russian Federation was often criticized
(see, for example, Minochkina, 2016; Matskevich,
2014; Sergun, 2013). Besides, the applicants
in the complaints sent to the Constitutional
Court of the Russian Federation paid attention
to the uncertainty of its content, which violates
freedom of expression or other constitutional
rights (Opredelenie Konstitutsionnogo Suda...).
We believe that the text of the current provision
of the Criminal Code of the Russian Federation
on criminal responsibility for inciting hatred
and enmity, as well as humiliation of human
dignity, is the result of the synthesis of the main
recommendations of OSCE/ODIHR on the
development of laws against hate crimes and

certain distinct provisions of the Rabat Plan.

3. Discussion

ODIHR believes that a well-functioning law
against hate crimes should indicate such signs of
a victim that are obvious or well known to the
perpetrator. In addition, to ensure that the scope
of the laws against hate crimes is broad enough,
they should use a combination of terms such as
“race”, ethnicity, national origin and nationality
(Zakonodatel’stvo protiv..., 2009: 71).

The Russian legislator uses a set of criteria
“gender, race, nationality, language, origin,
attitude to religion” as protected features that

unite a group of persons in the disposition of
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Art. 282 of the Criminal Code of the Russian
Federation, taken in part from the above Art. 1 of
the Convention on the Elimination of All Forms
of Racial Discrimination (Mezhdunarodnaia
konventsiia...), and in part from Part Ii of Art.
20 of the International Covenant on Civil and
Political Rights, where they are listed as haters,
“Any statement in favor of national, racial or
religious hatred that constitutes incitement to
discrimination, hostility or violence must be
prohibited by law” (Mezhdunarodnyi pakt...).
The OSCE recommendations contain a
warning for lawmakers that some of the signs
create confusion. In particular, where the term
“social group” is used without a clear definition,
there is a danger that the law may not achieve
its goals. But at the same time ODIHR clarifies
that there are no universal criteria for the choice
of protected features, it is necessary to take into
account factors such as historical conditions,
current social problems and the prevalence
of specific types of crimes (Zakonodatel’stvo
2009: 56). It this
formulation that the practical leadership of
ODIHR does not establish an absolute prohibition

protiv..., follows from

on the use of the “social group” in the description
of hate crimes, but the formalization of this
protective feature should be a primary task in
improving the norm of Russian criminal law on
responsibility for inciting hatred and enmity, as
well as the humiliation of human dignity.

In the
recommendation, the opinions of European
experts and UN experts differed. Thus, the
ODIHR working group concluded that the

content of the following

laws against hate crimes should not provide
for the mandatory presence of any particular
emotional state, such as “hatred” or “enmity”,
in a criminal as a motive. Their use can lead to
incorrect interpretation of the norm. For this
reason, the term “prejudice” is used in the guide

predominantly instead of the term ‘“hatred”,

which has a broader meaning, which is confirmed
only by the presence of some form of bias against
any personal sign of the victim (Zakonodatel’stvo
protiv..., 2009: 21).

On the contrary, the Rabat Action Plan
asserts that the wording of the law should not shy
away from the formulation of international law,
including Art. 20 of the International Covenant
on Civil and Political Rights, in particular, this
means that it is not necessary to replace “hard”
terms like “hatred” with softer synonyms
(Verkhovsky, 2014: 33).

The Russian legislator took the position of
the UN Human Rights Council. The objective
side of the offense under Art. 282 of the Criminal
Code of the Russian Federation (as amended by
Federal Law No. 22 of 07.07.2003), contained the
wording of three alternative acts: actions aimed
at incitement of national, racial or religious
hatred, humiliation of national dignity, as well
as propaganda of exclusivity, superiority or
inferiority of citizens by the sign of their relation
to religion, nationality or race. Bearing in mind
the 1997 recommendations of the Committee
of Ministers of the Council of Europe that the
term “incitement of hatred” is interpreted as a
concept that covers all forms of expression that
include the proliferation, provocation, promotion
or justification of racial hatred, xenophobia,
anti-Semitism or other forms of hatred based on
intolerance, including intolerance in the form
of aggressive nationalism or ethnocentrism,
discrimination and hostility towards minorities,
migrants and persons with emigrant roots
(Zakonodatel’stvo protiv..., 2009), the Federal
Law No. 162-FZ of 08.12.2003 amended the
Art. 282 of the Criminal Code of the Russian
Federation, which is currently in force. Due to the
addition to the disposition of the norm of the sign
“inciting hatred”, the third act, which became
superfluous after the changes in the criminal law,

was excluded.
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The individual ODIHR recommendations
are implemented through the use of other
provisions of domestic criminal law, including
the provisions of the General Part of the
Criminal Code of the Russian Federation.
The fact that laws against hate crimes should
be applied and the cases where the offender
is mistaken about the identity of the victim
is realized in the territory of the Russian
Federation in accordance with the theory of
guilt and the application of the rules of the
criminal-legal assessment of the act as an
attempt on the crime in establishing the factual
error of the person, committing a crime. The
ODIHR OSCE Practical Guide lists cases that
required such a legislative proposal. Thus, after
the attacks of September 11, 2001, a wave of
crimes of “retaliation” against Muslims swept
across the United States. Their victims were
Sikhs, Hindus and people of Hispanic origin,
whom the attackers took for Muslims. Such
crimes, related to mistakes in the perception
of identity, also took place in London after a
series of bombings on July 7, 2005.

However, the ODIHR guide is instructed to
ensure that there is the protection of people who
are associated with individuals or groups that
have protected characteristics, or belong to such
groups, in laws against hate crimes. In the United
States, there was a documented trend of crimes
directed against interracial couples and families.
Similarly, a study in Finland showed that one-
fifth of hate crimes were committed against
ethnic Finns who were “in the company of a

person of foreign origin” or whose “spouse was a

person of foreign origin”. This recommendation
should be of undoubted interest for the legislative
activity of the Russian legislator in the direction
of bringing Art. 282 of the Criminal Code of the
Russian Federation in line with international

standards.

4. Conclusion

The presented analysis of the text of Art. 282
of the Criminal Code of the Russian Federation,
the recommendations of the UN Human Rights
Council and the ODIHR OSCE Practical Guide
demonstrates a general compliance of the
considered norm of the Russian criminal law
with the strategic provisions for the legislative
formulation of the criminal prohibition of hate
crimes. The features of designing the composition
of criminal incitement of hatred and enmity, as
well as humiliation of human dignity, are in the
generally accepted framework that determine
the specificity of national legislation, depending
on the level of socio-economic development
of the Russian Federation, the traditions of
legal technique, the historical continuity of the
provisions of the criminal law.
feasibility of the

international recommendations on legislation

In assessing the

on hate crimes in Art. 282 of the Criminal
Code of the Russian Federation, one should take
into account that the most comprehensive and
consistent law will not allow achieving the set
goals unless it is also applied in the spirit and
sense of international legal instruments, what the
fundamental recommendations of international

experts are also based on.
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MexkayHapoaHble CTAHAAPTHI Pa3padoTKM 3aKOHOAATEIbCTBA
NMPOTHUB NMPeCTYIJIEHUI HA I0YBe HEHABUCTH
U CcT. 282 YK P® «Bo30y:k/1eHre HEHABUCTH U BPaK/bl,
a PaBHO YHUKeHHeE YeJI0BeYeCKOTr0 JI0CTOUHCTBAY
C.A. bymimun

Cubupckuii pedepanbHulil yHusepcumem
Poccus, 660041, Kpacnospck, np. Ceéo600nbiti, 79

Coomeemcmeue poccutickoeo y20i08H020 3akoHa, 8 mom yucie cm. 282 VK P® «Bozbysicoenue He-
HABUCMU U 8PAdCObI, A PABHO YHUIICEHUE YEN08eHeCKO20 OO0CMOUHCIMBA», HOPMAM MENCOYHAPOO-
HO20 npasa écezda ObLIO NOO NPUCMATLHBIM SHUMAHUEM He MOJbKO HAYHHOU 00UWecme8eHHOCMU,
Ho u Egponeiickoeo cyoa no npasam uenosexda. Popmymuposra Oucnouyuu 3moi cmamovu nooeep-
2a71ACh 3AMEYAHUSM 8 HAYUHOU JTumepamype U 6bl3vbldid KPUMUKY 6 YaCmu HeonpeoeieHHOCmu
ee co0epaIcansl, Hapyuaouezo 60600y GbIPANCEHUsI MHEHUL U UHblEe KOHCIMUMYYUOHHbIE NPAEA.

B nacmosuwyen nybnuxayuu npogedeno conocmasienue OUCNOUYUL YeOI08HO-NPABOBOL HOPMbL POC-
CUTLICKO20 Y20Nl08HO20 3AKOHA O 8030YHCOCHUU HEHABUCIMU U BPANICObL, A PABHO YHUICEHUU YeNo8eue-
CK020 OOCMOUHCMBA, U PEKOMEHOayull no pa3pabomke 3aKOH00ameIbCmea npomue npecmynieHull
Ha noyge menasucmu, nodcomosiennvix sxcnepmamu Cosema no npasam uenosexka OOH u Biopo
no demoxpamudeckum uncmumymam u npagam venoeeka OBCE.

B peszynomame ananuza nonoscenutl, Ompasicaoumux MesicoyHapooHvle Cmaoapmol papadbomru 3a-
KOHOOamenbCmea maxkozo pood, 00beKmMuGHbIX U CyObeKMUBHbIX NPUSHAKOS COCMABA NPECYNIEHUS,
npedycmompennozo cm. 282 VK P®, dana asmopckas oyenka cmenenu peaiu3ayuu 8 y20i08HoM 3a-
Kkone P® pexomendayuii cneyuarucmos OOH u Eeponeticko2o cor3a, 8blcKa3aHO CYIcOenue 0 mom,
umo 0coOeHHOCmU KOHCMPYUpoganusi paccmampusaemoi Hopmvl YK P® ne sensiiomes oedhexmamu
NPA6OMBOPYECEa, a NOPOUCOEHbL OeUCmUem OONYCIMUMbBLX (PAKMOPOB: YPOSHEM COYUATLHO-IKO-
HoMU1eckoeo pazeumusi P@, mpaouyueil 1opuduueckou mexnuki, npeemcmeenHoCcmolo NOI0MCEHUL
V20l08HO20 3AKOHA.

Kurouesvie cnosa: Konsenyus OOH o nuxeuoayuu ecex ghopm pacosoii OUCKpUMUHayuu, npakmude-
ckoe pykosodcmso biopo no demokpamuueckum uncmumymam u npasam veaosexa ObBCE, Pabam-
CKULL NIAH Oelicmeull No 3anpeweHur0 NPonazanobl HAYUOHAIbHOU, PACO8OU Ul PelUeUO3HOU He-
Hasucmu, npeocmagisirouell coooll NOOCMpeKameabCmeo K OUCKPUMUHAYUY, 8PAICOe UTU HACUTUIO,
3aKOHO0AMENbCMBO NPOMUE NPECMYNACHUN HA NOY8e HEHAGUCMU, 6030VIICOeHUe HEeHABUCTU UTU
8pAdCObL, 3auuaemMble NPUSHAKY, COYUATbHBLE 2PYNNbL, UOCHMUYHOCMb JCEPMEBDI.

Hccenedosanue dpunancupyemces Poccutickum ¢ponoom ¢pynoamenmanvruix uccaieooganuti u Kpacuo-
SAPCKUM PE2UOHATLHBIM (POHOOM NOOOEPIICKU HAYKU U MEXHUKU 8 pamKkax npoekma «Kommenmapuii
K Y20JI06HOMY 3AKOHOOAMENbCMEY 0 NPOMUBOOECEUL MePPOPUCTIUYECKOU U IKCIMPEMUCTNCKOU Oe-
amenvrocmuy (Ne 16-13-24001).
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npaso.




