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The problem of correlation between extremist crimes under Articles 280 and 282 of the Criminal Code
of the Russian Federation, and rehabilitation of Nazism within the doctrine of criminal law and legal
practice is not confined solely to the competition of different provisions of criminal law.

The present work makes conclusions and formulates proposals on the application of criminal law on the
basis of legal analysis of corpus delicti of the said crimes and provisions of the crime qualification theory.
Unlike rehabilitation of Nazism, incitement as inducement influencing particular behaviour being a
mandatory feature of the objective side of crime under Article 280 of the Criminal Code of the Russian
Federation, requires that a law practitioner has a qualification for the aggregate crime foreseen by
Articles 280 and 354.1 of the Criminal Code of the Russian Federation. For the correct application
of the law, when features of crimes foreseen by Articles 282 and 354.1 of the Criminal Code are found
simultaneously in a certain act, it is necessary, taking the psychological concept of denial and approval
into account, to consider the categoricity degree of the opposite judgement of the facts and crimes
established by the Verdict of the International Military Tribunal for the trial and punishment of the major
war criminals of the European Axis countries, as well as the substantiality of public criticism of the
decisions of the Nuremberg Tribunal and the USSR activities during the Second World war on the basis
of the subject’s gender, social, racial, ethnic, religious or linguistic affiliation or attitude to religion.
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1. Introduction

The Federal Law No. 128-FZ dated May
05, 2014, “On

into certain legislative acts of the Russian

introduction of amendments

Federation” supplies the national criminal law
with Article 354.1 of the Criminal Code of the
“Rehabilitation of

Nazism”. Criminalization of the deeds foreseen

Russian Federation titled

by the provisions of the named articles has been
criticized by criminal law experts.

Thus,
that the emergence of Article 354.1 “Rehabilitation
of Nazism”, criminalizing public denial of facts
established by the Verdict of the Nurnberg Tribunal,
approval of crimes established by the Verdict,

Inogamova-Khegay LV. remarked

spreading fraudulent information on the acts of
the USSR in the years of the World War 11, public
expression of explicitly disrespectful information on
the Days of Military Glory and commemoration dates
of Russia associated with defence of the Fatherland,
desecration of symbols of the military glory of Russia
is an example of excessive competition of provisions
of criminal law. The listed deeds are currently
included into other regulations of the present Criminal
Code (on extremist activity, hooliganism, vandalism,
defamation). From now on, law practitioners have
to deal with excessive competition of the provisions
and decide, whether to apply one provision on the
denial of the Verdict of the Nurnberg Tribunal, or,
together with it, apply provisions on several counts.
The provisions of the Article concerning the denial
of the Verdict of the Nurnberg Tribunal are just a
special case of extremist activity, which is prohibited
“throughout” other articles of the Criminal Code.
Why introduce another “twin article”? Article 354.1
of the Criminal Code is needless and excessive; it is
better to withdraw it from criminal law (Inogamova-
Khegay, 2015: 37).

2. Problem statement

In the researches published by now, the

problem of correlation between extremist crimes

and rehabilitation of Nazism has not been
comprehensively analysed for anumber of reasons
(Borisov, 2015; Borisov, 2012; Kuznetsov, 2014);
Len’shin, 2011). The subject matter has not
evidently presented itself in judicial practice due
to the emergence of Article 354 of the Criminal
Code of the Russian Federation.

Executive directives issued on the federal
level do classify the stepped-up cases of intentional
distortion of history, rehabilitation of Nazi and
Fascist ideas as the main extremist threats of
modern Russia (Strategiia protivodeystviia...,
2014). At the same time, it is common for criminal
law to state that the disposition of the criminal
law on rehabilitation of Nazism contains three
different public acts: denial of facts established
by the Verdict of the International Military
Tribunal for the trial and punishment of the major
war criminals of the European Axis countries,
approval of crimes established by the said Verdict,
and spread of fraudulent information on the acts
of the USSR in the World War II. We suppose,
that not all the deeds of the objective element of
the current corpus delicti, despite the common
“publicity” feature, have similarities with the
extremist crimes foreseen by Articles 280 and 282
of the Criminal Code of the Russian Fedetation,
and the correlation between them cannot be
reduced to competition between general and

special criminal law norms.

3. Discussion

Article 280 of the Criminal Code of the
Russian Federation characterizes a socially
dangerous act with public calls for extremist
activity. Article 1 of the Federal Law No. 114-
FZ dated July 25, 2002 “On the counteraction of
extremist activity” lists various unlawful acts,
each of which constitutes a separate offence,
including essential elements of offences foreseen
by other Articles of the Criminal Law. Appeal

is one of the forms of active influence on the
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consciousness, will, and behaviour of people
with the purpose of inciting them to a certain
type of violent action. As long as Article 354.1
of the Criminal Code “Rehabilitation of Nazism”
does not include a call addressed to an indefinite
scope of persons accompanying the actions of the
objective aspect of the crime which basically is
demonstration of one’s opinion to the public.

Moreover, the crimes foreseen by Articles
280 and 354.1 of the Criminal Code of the
Russian Federation have different objects of
offence. The main immediate object of public
calls for extremist activity is the social relations
developed around protection of the constitutional
order, political system and security of the
Russian Federation (Kommentariy k Ugolovnomu
kodeksu... Borzenkov, 2013: 845). The immediate
object of rehabilitation of Nazism is peace,
peaceful co-existence of different peoples and
existence of humankind as a biological species,
which are not a part of any relations protected by
the regulations concerning extremist crimes.

It makes the provisions of Articles 280
and 354.1 of the Criminal Code adjacent, which
means that as the deed is qualified, the rules on
competition of criminal provisions are excluded.
Should the public calls for extremist activity deny
the facts established by the Verdict of the Nurnberg
Tribunal, or should they be accompanied with
approval of the crimes established by the Verdict,
as well as spreading fraudulent information on
the acts of the USSR in the World War II, the deed
shall be qualified as aggregate crime foreseen by
Articles 280 and 354.1 of the Criminal Code of
the Russian Federation.

A more sophisticated correlation is found
between the essential elements of the crimes
foreseen by Article 282 of the Criminal Code
“Incitement of hatred or enmity, as well as
abasement of human dignity” and Article
354.1 of the Criminal Code “Rehabilitation of

Nazism”.

Paragraph 7 of the Resolution of the Plenum
of the Supreme Court of the Russian Federation
No. 11 dated June 28, 2011 “On judicial practice
of criminal cases of extremist kind” explains that
Article 282 of the Criminal Code of the Russian
Federation understands actions inciting hatred or
enmity as utterances, justifying and (or) stating
the necessity for genocide, massive repressions,
deportations, other unlawful acts including
application of force towards any nation, race,
believers of any religion and other groups of
persons.

The firsttwo deeds of the essential component
of corpus delicti, foreseen by Article 354.1 of
the Criminal Code of the Russian Federation,
contain a reference to the conclusion of the
Verdict of the Nurnberg Tribunal. According
to the Verdict confirming the indictment, the
accused were inculpated with committing crimes
against Peace by planning, preparation, initiation
or waging of a war of aggression, or a war in
violation of international treaties, agreements
or assurances; War Crimes against Humanity.
Moreover, the accused were inculpated with
participation in a Common Plan or Conspiracy
for the accomplishment of any of the foregoing.
The Tribunal accused the Imperial Cabinet, the
leadership of the National Socialist Party (known
as SS), including the security service (known
as SD), the Secret State Police (known as the
Gestapo), the storm troopers of the National
Socialist Party (known as SA), the general
headquarters and the command authorities of
the German Armed Forces of the crime pursuant
to the Charter of the International Military
Tribunal for the trial and punishment of the major
war criminals of the European Axis countries
(Gorshenina, 1955 : 45).

Evaluating the similarity of the foresaid
deeds with the ones foreseen by Article 282 of the
Criminal Code, aimed ad incitement of hatred or

enmity as well as abasement of dignity of a person
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or a group of persons, specific attention should be
paid to the criteria selected by the perpetrator for
such deeds, whether it is gender, race, nationality,
language, origin, attitude to religion, or belonging
to a certain social group. Commitment of the said
unlawful acts for political or ideological reasons
does not constitute an offence foreseen by
Article 282 of the Criminal Code of the Russian
Federation, while the Verdict of the International
Military Tribunal had established the facts and
(or) crimes committed on such grounds. Thus,
the Nurnberg Tribunal determined that on
April 6, 1939 the German Forces began a war of
aggression and invaded Greece and Yugoslavia
without warning, and Belgrad was bombarded
by German Air Forces. At the beginning of the
assault, Hitler announced to the German people
that it had been essential, as the presence of British
Forces in Greece (who helped the Greek to defend
themselves against Italians) was an indicator of
the Great Britain’s attempt to spread the war to
the Balkans (Gorshenina, 1955 : 428). The denial
of such facts, justification of such crimes in order
to incite hatred or enmity, as well as abasement
of human dignity, the deed does not constitute an
offence foreseen by Article 282 of the Criminal
Code of the Russian Federation, and the deed
shall be qualified under Article 354.1 only.

At the presence of circumstances coinciding
with the criteria listed in Article 282 of the
Criminal Code selected for the incitement of
hatred or enmity, as well as abasement of human
dignity, in the facts and crimes stipulated in the
Nurnberg Verdict, the law practitioner shall pay
attention to the following.

According to Definition dictionaries of
Russian language, “denial (to deny)” stands
for rejecting the necessity, compulsoriness
of something; bring to destruction (abstract);
announce the wrongness of something, to dispose
of a fact, to reject a fact; while “approval” means

supporting, appraisal, recognition (Efremova,

2000; Ozhegov, 2007; Tolkovyy slovar'..
Ushakov, 1935-1940).

The formal logic only knows the opposite
poles of proposition, the positive and the negative
one. In a natural language there is a wide scale
of intermediate semantic meanings approaching
affirmation or denial. These facts mean that
positive and negative propositions are not always
opposed to each other in a natural language.

Psychology describes a wide range of
intermediary states between confidence in
existence and in absence of something, found
in proposition of different logical meanings, e.g.
state of incomplete confidence, various degrees of
possibility, or doubt. Admission of an opportunity
or several solutions of one problem are expressed
in conditional propositions, different from
categorical ones.

The criminal law, which announced the
principle of guilt, cannot ignore these definitions
of “denial”. For this reason, the refutation of
the facts and the legal merits established by the
Verdict of the International Military Tribunal
for the trial and punishment of the major war
criminals of the European Axis countries is not
synonymic to the categorical proposition of the
correctness of the opposite. Bodies of inquiry and
preliminary investigation, as well as the court,
need to, besides considering the circumstances
of the deed, establish the degree of categoricality
of such propositions in each case of denial of the
facts and (or) approval of the crimes established
by the Verdict of the Nurnberg Tribunal, and
justify the evaluation of such deeds. In our
opinion, evaluation of such verbal deeds require

linguistic research (expertise) of the utterance.

4. Conclusion

With the provision of Part 1 Article 282 of
the Criminal Code of the Russian Federation,
the legislator criminalizes any deeds matching

the corpus delicti of the said crime, including
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the cases when the justification of proposition
is based on the revision of the conclusions of
the International Military Tribunal as one of the
existing ways of inciting hatred or enmity, as well
as abasement of human dignity. We suppose, that
in such a case the norms of Article 282 of the
Criminal Code contain a comprehensive corpus
delicti, while the deeds described by Article
354.1 of the Criminal Code are simple and act
as parts of a whole. For this reason, should the
components of the said crimes be simultaneously
present in a single deed of a subject, Article 282
of the Criminal Code shall be applied.
with  the

arguments, spreading fraudulent information
about the acts of the USSR in the years of the
World War II may be considered as a way of

In accordance presented

performing the deeds foreseen by Article 282
of the Criminal Code only if, distorting the
facts of the acts of the Soviet State in the period
of 1939-1945, the subject intentionally uses

fraudulent information on the circumstances
and events justifying the position and solutions
of the Soviet Union on the bases of one’s gender,
social position, race, nationality, religion,
language or attitude to religion. In the absence
information,
information of the acts of the USSR in the
years of the World War II shall be qualified
under Article 354.1 of the Criminal Code of the

Russian Federation.

of such spreading fraudulent

Thus, should the inquiry body, investigator
or court reveal the components of any extremist
crimes (Article 280 and (or) Article 282 of the
Criminal Code), and rehabilitation of Nazism
(Article 354.1 of the Criminal Code) in a deed
committed by a subject, in our opinion, it is
necessary to follow the provisions of Part 1 Article
17 of the Criminal Code of the Russian Federation
on the aggravate crime or turn to competition of
comprehensive and simple criminal and legal

provisions.

References

Borisov, S.V., Zherebchenko, A.V. (2015) Vozbuzhdenie nenavisti,

chelovecheskogo dostoinstva: problemy ustanovleniia i realizatsii ugolovnoy otvetstvennosti

vrazhdy, unizhenie

[Incitement of Hatred, Enmity, Abasement of Human Dignity: Problems of Establishment
and Enforcement of Criminal Responsibility]. Monograph / Edited by S.V. Borisov. Moscow:
Turisprudentsiia, 264 p.

Gorshenina, K.P. (1955) Niurnbergskiy protsess [Nurnberg Trials], Volume 2. Moscow:
Gosudarstvennoe Izdatel’stvo iuridichskoy literatury, 1155 p.

Efremova, T.F. (2000) Novyy tolkovo-slovoobrazovatel’nyy slovar’ russkogo iazyka [New
Dictionary of Definitions and Word Formation of Russian Language]. Drofa, Russiy lazyk, 1233 p.

Inogamova-Khegay, L.V. (2015) Kontseptual nye osnovy konkurentsii ugolovno-pravovykh norm:
monografiia [Conceptual Bases of Competition of Criminal and Legal Norms: Monograph] Moscow:
NORMA, INFRA-M, chapter 1, § 1, 288 p.

Kvalifikatsiia massovykh besporiadkov, khuliganstvaiprestupleniy ekstremistskoy napravlennosti:
teoriia i praktika [Qualiffication of Mass Unrests, Hooliganism and Extremist Crimes: Theory and
Practice] (2012) / S.V. Borisov, A.P. Dmitrenko, V.A. Osipov et al.; edited by N.G. Kadnikov. Moscow:
Iurisprudentsiia, 120 p.

Kommentariy k Ugolovnomu kodeksu Rossiyskoy Federatsii (postateynyy) [Aricle-for Article
Commentary to the Criminal Code of the Russian Federation] (2013) / G.N. Borzenkov, A.V. Brilliantov,
AV. Galakhova et al.; edited by V.M. Lebedev. 13" edition, revised and enlarged. Moscow: Turayt, 1069 p.

— 1900 —



Sergey 1. Bushmin. Correlation between extremist crimes under Articles 280 and 282 of the Criminal Code...

Kuznetsov, S.A., Olennikov, S.M. (2014) FEkspertnye issledovaniia po delam o priznanii
informatsionnykh materialov ekstremistskimi: teoreticheskie osnovaniia i metodichesoe rukovodstvo
(nauchno-prakticheskoe izdanie) [Expert Research on Recognition of Informative Materials as
Extremist: Theoretical Basis and Methodology (Scientific-Practical Instruction)] 2™ edition, revised
and enlarged. Moscow: Izdatel’skiy dom V. Ema, 312 p.

Len’shin, D.I. (2011) Prestupleniia ekstremistskoy napravlennosti po ugolovnomu pravu
Rossiyskoy Federatsii [Extremist Crimes in the Criminal Law of the Russian Federation] Abstract
from the dissertation for the academic title of Candidate of Law. Moscow, 24 p.

Ozhegov, S.I. (2007) Slovar’ russkogo iazyka [Russian Language Dictionary] 53000 words /
edited by Professor L.I. Skvortsov. Edition 24, revised. Moscow: Oniks, Mir i Obrazovanie, 1200 p.

Strategiia protivodeystviia ekstremizmu v Rossiyskoy Federatsii do 2025 goda, utv. Prezidentom
RF 28.11.2014 No. Pr-2753 [Extremism Counteraction Strategy of the Russian Federation until 2025
as Approved by the President of the Russian Federation on 28.11.2014, No. Pr-2753] Accessed in
Consultant Plus (Prof Version) legal information system.

Tolkovyy slovar’ russkogo iazyka [Dictionary of Definitions of Russian Language] (1935-1940) /
edited by D.N. Ushakov. Moscow: Gos. in-t “Sov. entsikl.”; OGIZ; Gos. izd-vo inostr. i nats. slov., (4).

CooTHoOIIEeHHE NPeCcTyNJIeHNH
IKCTPEMUCTCKOH HATIPABJIEHHOCTH,
npeaycMoTpeHHbIX cT.cT. 280 u 282 YK PO,
U peadmwinuranuu HausMma (ct. 354.1 YK P®D)
C.U. bymmun

Cubupckuii pedepanvHulil yHusepcumem
Poccus, 660041, Kpacnospck, np. Ceéo600mbiti, 79

Pewenue sonpoca 6 0oxmpune y201061020 npasa u NPAsONPUMEHUMENbHOU NPAKMUKE 0 COOMHOULe-
HUU Npecmynienull IKCMmpeMucmcekol Hanpasiennocmu, npedycmompennvix cm.cm. 280 u 282 VK
P®, u peabunumayuu nayuszma ne c600UmMCcs UCKIIOUUMENbHO K KOHKYPEHYUU Y2OI08HO-NPABOGLIX
HOpM.

Ha ocnoge opuduueckozo ananusa npusHakog cocmaga paccmampugaemvblix npecmynieHull u no-
JLOJACEHUTE MeOPUU KEATUDUKAYUY NPeCMYNIeHUll COeaHbL 8b1600bL U CHOPMYTUPOBAHBL NPEONOHCE-
HUsL N0 NPUMEHEHUIO Y2O0L08H020 3AKOHA.

Hanuuue npusvieos xax 6osoeiicmeust, nooysicoauwe2o Kk OnpedeieHHoMY No8eOeHUIo, 8 Kaiecmeae
00513amenbHO20 NPUSHAKA 00BeKMUEHOU cmoponsl npecmynienus 6 cm. 280 YK P®, ¢ omauuue om
peaburumayuu Hayuzma, mpeoyem om npagonpuMeHumesi Keaiupurayuu no CO6OKYNHOCMuU npe-
cmynaenutl, npeoycmompennolx cm.cm. 280 u 354.1 VK P®. J{ns npasuivhoco npumeneHus 3aKoHa
npU 0OHOBPEMEHHOM HAIUYUY 8 OeSTHUU NPUSHAKO8 NPECMYNIeHUll, NPe0yCMOmpeHnbIX cm.cm. 282
u 354.1 YK P®, neobxooumo 6 coomeemcmeuul ¢ NOHAMUeM OMmpuyanus u 0000peHusi 6 NCUxojio-
2uueckoll cpepe obpawams 6HUMAHUE HA CMENEHb KAMe2OPUYHOCHU NPOMUBONOTONCHOU OYEHKU
cyovekmom paxmos u npecmynienutl, yCmano8IeHHbIX npueo8opom Mexncoynapoonoeo 60eHH020
mpubyHana Onst cyoa u HAKA3AHUS 2JIA6HbIX BOCHHbIX NPECMYNHUKOE e8PONEUCKUX CIMPAH OCU, d
maxaice 0CHo8anusi NYOnUUHOU Kpumuxku pewenuil Hropnbepeckoeo mpubynania u 0essmeibHocmu
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CCCP 6 20061 Bmopoil Mupogoil 60tiHbl N0 NPUSHAKY €20 NOJLO0GOL, COYUALbHOL, PACOBOU, HAYUO-
HANBHOUL, PeNUSUOZHOU UIU A3bIKOGOU NPUHAOLEHCHOCIIU UU OMHOUWEHUS K PeNUSUL.

Kurouesvie cnosa: nybauunvie npusel6bl K 0CyWecmenieHuio dIKCMpeMucmeKkoll 0esimeabHocmu,; oell-
CMeUs, HanpasieHHvle 6030ycOeHUe HeHaBUCU TUOO BPadICObL, d MAKICE HA YHUIICEHUE OOCMOUH-
cmea uenosexa 1ubo epynnsl uy, o NPUSHAKAM NOIA, PACHL, HAYUOHATLHOCHU, A3bIKA, NPOUCX0JICOe-
HUS, OMHOWEHUs. K peiucull, d PagHO NPUHAONEHCHOCTU K KAKOU-TUOO0 COYUANbHOU 2pYNne; Npucosop
Medicoynapoonoeo 6oennoco mpubynaia 0asa cyoa u HaKa3aHus 21a6HbIX GOEHHbIX NPECMYNHUKOS €6-
PONEUCKUX CMPAaH, KOHKYPEHYUSL Y20N08HO-NPABOBLIX HOPM, COBOKYNHOCHb NPECMYNACHU.

Hccnedosanue svinonmneno npu urancogol noddepaicke Poccuiickoeo eymanumaproco HayuHo2o
¢onoa u Kpacrnospckozo kpaeo2o ponoa nodoepiicku HAYYHOU U HAYYHO-MEXHUYECKOU Oesimeib-
HOCMU 68 PAMKAX UCCAe008AMeNbCK020 npoekma «Kommenmapuil 201061020 3aKOHO0amMenbCmed o
nPOMUBOOCUCMEUL MEPPOPUCTNIUYECKOU U IKCMPEMUCMCKOU desmenvrHocmuy Ne 16-13-24001/16.

Hayunas cneyuanvrocms: 12.00.00 — opuduueckue HayKu.




