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Abstract. This article is written to evaluate the practical significance of punitive damages
in the field of arbitration concerning international commercial disputes and franchise
disputes. It finds that punitive damages awards are frequent in domestic arbitrations in the
United States but not internationally common. This article discusses the severity of the
punitive damages awards to explain why such decisions are not frequent in international
trade disputes; it still has a significant influence that concerns the contracting parties,
making them exclude punitive damages in their agreements. This article also explains
the reasons for limiting the use of these punitive damages. The first one is the limitation
of punitive damages applied to arbitration. Indeed, punitive damages are only recognised
under a handful of domestic arbitration laws in a number of countries, especially the
ones associated with contract claims. Secondly, the enforceability of such awards is
internationally limited due to public policy. Therefore, this difficulty caused the arbitral
tribunal to refuse to award such damages. Finally, the statistics on punitive damages
award in international commercial arbitration are scarce, so the article refers to provide
and analyse the cases that are not international-thereby discussing and evaluating the
suitability of punitive damages in the context of international commercial arbitration.
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Poccutickuil ynusepcumem opyacovt Hapooos
Poccuiickas @edepayus, Mocksa

AHHoTauus. JlaHHas CTaThsl HAIIMCAHA C LIEJIbIO OLIEHKHU MPAKTUYECKON 3HAUUMOCTH
mTpapHEIX YOBITKOB B cepe apOUTpaka IMPHUMEHHTEIHHO K MEXKIYHApOIHBIM
KOMMEPUECKHUM CIIOpaM U cropam o ppangaii3mHre. ABTOp MPUXOAUT K BEIBOAY, UTO
pemIeHns 0 BO3MEIICHUH ITPa(QHBIX YOBITKOB YAaCTO BBIHOCSTCS B HAIHOHATBHBIX
apoutpaxxax B Coeaunennsix Ilratax, HO Takue pEHIEHUS HE SBISIOTCA
OOUmIEPUHATHIMA Ha MEXIYHapoOHOM ypoBHe. B o3Tolf crtaThe oOcyxmaercs
CEPBE3HOCTH MPUCYKACHUS MTPaQHBIX YOBITKOB, YTOOBI OOBSICHUTD, TOYEMY TaKHe
MOJOTIEYHEIC OOBITHO HE HCIIONIB3YIOTCS B MEKIYHAPOIHBIX TOPTOBBIX CIIOPAX; 3TO
MO-IPEeXKHEMY OKa3bIBA€T 3HAYUTEJIIbHOE BIMAHHUE Ha IOIOBapPUBAIOIINECS CTOPOHBDI,
3aCTaBIsISl UX HCKIIOYATh MTpadHBIC YOBITKH B CBOMX COTNANICHUsAX. B mamHOU
CTaThe TakKe OOBICHIIOTCS MIPUUYWHBI OTPAaHUYCHHS TPIMEHEHUS dTHX MITPapHBIX
caaknuii. [Ipexae Bcero, n3-3a OrpaHUYCHUS MTPA(QHBIX YOBITKOB, TPHMCHSICMBIX
BapOuTpakHOM pa3duparenabcTse. JedcTBUTEIBHO, MTpadHbIC yORITKU IPU3HAIOTCS
JUOTH B HECKOJTBKIX HAITMOHAIBHBIX apOUTPaKHBIX 3aKOHAX B PsJe CTpaH, 0COOCHHO
mTpadHele YOBITKH, CBA3aHHBIC C KOHTPAaKTHBIMH TpeOoBaHHSIMHU. Bo-BTOPHIX,
BO3MOXHOCTb NPHUBEIEHHUS B HUCIOJHEHUE TAKUX PEIIEHUH B MEXIyHapOIHOM
MacmTabe OrpaHHYEHa H3-3a TOCYAApCTBCHHOW TONUTHKU. Takum oOpa3oMm,
3Ta TPYIHOCTH IMPHUBENAa K TOMY, 4TO ApPOUTpPaKHBIH Cyd OTKa3ajics MPHUCYIUTH
takne yOrITKH. CTaTHCTHYECKHE NaHHBIE O IPHUCYXKICHUU ITPadHBIX YOBITKOB
B MEXIyHapOTHOM KOMMEPUECKOM apOUTpake CKYIHEI, IODTOMY B CTaThe TOBOPUTCS
0 MPEJOCTaBICHUU U aHaJM3€e JIe]l, KOTOPbIE HE ABIAIOTCA MEXIYHAPOAHBIMU, TEM
CaMBIM 00CYIKJaeTCs U OIICHIBACTCS IIPUTOTHOCTD MITPA(HBIX YOBITKOB B KOHTEKCTE
MEXIyHapOTHOT'0 KOMMEPUYECKOro apOuTpaxka.

KuaroueBsble cjioBa: mrpadHbie yOBITKH, MEKTyHAPOAHBIH KOMMEPUCCKUH apOUTpak,
apOUTpa)kHOE penIeHne O MTPa(HBIX YOBITKAX, (hpaHIIN3a.

Hayunas cnermansaocTs: 12.00.00 — ropucnpyneHus.

Introduction

Punitive damages themselves have been
a subject of controversy for a very long time.
However, in recent years, punitive damages in
international commercial arbitration have been
a subject of fierce discussion. Basically, puni-
tive damages are only awarded by courts in tort
cases that have nothing to do with commercial
arbitration. However, the United States, «home-
land» of punitive damages, is gradually intro-
ducing this practice in its domestic arbitration.
As aresult, the effects of punitive damages are
increasingly going beyond the jurisdictions

where they are awarded. This process raises the
question of whether arbitrator(s) should apply
punitive damages when hearing international
commercial disputes. Can arbitration be used
as a method to prevent punitive damages in
resolving international commercial disputes?
Looking at famous brands in one’s country,
most of them are franchises from other coun-
tries. When it comes to franchising, people
immediately think of international franchising.
That is the reason why the author chose a fran-
chise to use as an example for international dis-
putes in international commercial arbitration.
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Statement of the problem

In general, the nature of punitive damages
is a controversial topic. In fact, it is not interna-
tionally common, and punitive damages in the
arbitration are even more limited. Under what
circumstances are the punitive damages award-
ed, by whom, and is it reasonable if awarded by
international arbitrators?

Arbitration is often analysed and rec-
ognised by scholars as having many advantag-
es. However, court proceedings or arbitration
also have advantages and disadvantages that
create the specificity of these methods. In re-
cent years, in some places, arbitrators were
given the authority to award punitive damages,
which should only belong to the national court.
As mentioned, this practice is not common
and even considered contrary to public orders
in many countries. So if punitive damages are
recognised wider in the arbitration and espe-
cially in the international arbitration institu-
tions, it will significantly affect the contractu-
al parties (franchise parties) representing the
countries where punitive damages do not exist
or are forbidden.

Discussion
1. Punitive damages
1.1. Punitive damages: The beginning

Punitive damages, exemplary damages,
treble damages, or punitive relief are of an-
cient origin. The Code of Hammurabi (2000
B.C.) was the earliest law system to make use
of punitive damages (Kocourek & Wigmore,
1915).

The Bible says in Exodus 22:1, 9! that for
all manner of trespass shall come before the
judges, and the person who is condemned by
the judges shall pay double unto his neighbor
(Exodus 22:1, 9 (King James)). Before the Eigh-
teenth Century, English courts upheld verdicts
of the jury in which exceeded the plaintiff’s ac-
tual physical harm (Redden, 1980). In 1763, a
court in England started using the term «exem-
plary damagesy» in the Huckle v. Mone)? case
(1763) to recognise that a jury could render a
monetary award that exceeds the actual dam-
age (Bedell, 1987).

' Exodus 22:1, 9 (King James).
2 Huckle v. Money, 95 Eng. Rep. 768 (C.P. 1763).

Punitive damages give a plaintiff an ex-
cess amount of money to compensate for his
or her proven loss or injury. In this case, the
plaintiff is often asked to prove that the defen-
dant’s conduct was «willful, wanton, malicious,
oppressive, or reckless» (Redden, 1980) to jus-
tify such a recovery.

Courts have the power to award a vari-
ety forms of damages such as compensatory,
consequential, punitive damages, and they
also have the power to grant broad forms of
equitable relief. According to two professors
Mitchell Polinsky (Stanford University) and
Steven Shavell (Harvard University), puni-
tive damages is an important form of damag-
es that sometimes are awarded to plaintiffs in
addition to compensatory damages (Mitchell
Polinsky, 2000). In other words, they are extra-
compensatory.

Black’s Law Dictionary defines punitive
damages as the costs that are awarded to a
person due to negligence that caused personal
injury or personal property damage. It is a pay-
ment by the wrongdoer to the «injured party»
as a «punishment» for his reckless behaviour
(The Law Dictionary). According to this defi-
nition, Black’s Law Dictionary considers pu-
nitive damages only to happen in tort cases.
Generally, in civil litigation, the compensatory
damages are referred to as actual damages that
a civil court awards a plaintiff. Moreover, for
these damages, the defendant must compensate
the plaintiff for any awarded compensatory
damages. However, in the case of awarding pu-
nitive damages, they are essentially designed to
punish or deter the wrongdoer for their wrong-
doing. Most jurisdictions that recognise the
punitive damages all focus on the defendant’s
wrongful conduct nature rather than the plain-
tiff’s actual harm nature (Sales & Kenneth
B. Cole, 1984). For example, the Second Re-
statement of Torts® of the U.S. defines punitive
damages as damages, other than compensatory
damages, to punish a person’s outrageous con-
duct and to deter him from committing similar
conduct in the future (1979). Moreover, puni-
tive damages awards also provide «an element
of revenge both to the injured party and to soci-
ety as a whole» (Dobbs, 1973).

3 Second Restatement of Torts, § 908 (1979)
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1.2. Punitive damages in the law systems

Punitive damages are recognised in vari-
ous common law countries. They are primar-
ily awarded by the courts of the United States
(the U.S.), Canada, Australia, New Zealand
(Gotanda, 2003), and South Africa (Vanleen-
hove, 2015). Within the European Union, only
the United Kindom (England, Wales, Ireland,
Northern Ireland) and Cyprus recognise this
type of damages in their respective legal sys-
tems (Vanleenhove & Bruyne, 2018). Although
the United Kingdom (the U.K.) first developed
the concept of punitive damages, it has only an
limited application on this type of award. By
contrast, the U.S. courts have long upheld the
practice. In the U.S., the availability of puni-
tive is a question of state law, and a majority of
states authorise such awards.

Meanwhile, in civil law jurisdiction, puni-
tive damages are generally not available. How-
ever, there are still a few civil law countries
recognise the availability of some punitive re-
lief form, such as Norway, Poland, Brazil, Isra-
el, and the Philippines (Gotanda, 2003). China
and Argentina are also on the list of countries
that have recently enacted laws that clearly reg-
ulate this type of remedy (leidenlawblog, 2018).
In 2008, Argentina enacted this remedy as
«danos punitivos» (punitive damages in Span-
ish) in Consumer Protection Statute. China has
also extended such provisions to the Law on
Food Safety in 2009 (leidenlawblog). Recent-
ly, on May 28, 2020 Chinese Congress passed
New Civil Code Includes Punitive Damages in
Intentional Intellectual Property Infringement
that will take effect on January 1, 2021. The
Supreme People’s Court of China is currently
working on a draft of Interpretation Applica-
tion of Law on Punitive damages in Intellectual
Property Infringement, which will be complet-
ed in the first half of 2021 (Wininger, 2020).

1.3. Punitive Damages
for Breach of Contract claims

The use of arbitration occurs based on an
arbitration clause that has been signed by the
contractual parties. Consequently, the avail-
ability of punitive damages in either domestic
arbitration or international commercial arbitra-
tion all depends on whether such damages are

available for breach of contract cases under the
applicable law.

In most countries that recognise punitive
damages, such damages may only be granted
in tort claims. For instance, in the U.K., puni-
tive damages in breach of contract actions are
unavailable. It has been affirmed by the House
of Lords as early as 1909 was recently reiterat-
ed in a report of the English Law Commission
(Addis v Gramophone, 1909)*. The courts in
New Zealand as well as Australia share the
same opinion with the English courts. There-
fore, punitive damages in breach of contract
cases are only available in the United States
and Canada. The United States Restatement
Second of Contracts expressly provides for
the availability of punitive damages when the
breach of contract also constitutes an «inde-
pendent» tort. Punitive damages awards for
breach of contract are also found in Canada,
though apparently to a more limited extent
(Castagno, 2011). Nevertheless, there is still
an exception. Punitive damages are not pro-
vided in Russia. Under Russian law, damages
are compensatory, which can include damages
for direct losses or loss of profits (Thomson
Reuters PRACTICAL LAW). However, the
punitive damages are generally enforceable
by Russian courts, unless the amount awarded
is excessive and not proportionate to the value
of the contract (iclg.com). In other words,
Russian courts do recognise and enforce the
arbitral awards that contain punitive (or exem-
plary damages) for breach of contract (Niki-
forov, 2018).

2. Punitive damages:
the case of Franchising

An arbitrator’s power to award remedies
or provide punitive relief can be limited be-
cause either the parties have limited such pow-
ers by the arbitration clause or the applicable
law has imposed such limitations. This section
will address the use of commercial arbitration
by the disputing parties’ choice to avoid the pu-
nitive damages award. The applicable law for
awarding punitive damages will be discussed
in the third section of this article.

4 Addis v Gramophone [1909] AC488 House of Lords, July
26, 1909
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In the United States, the developments in
recent court decisions demonstrate a judicial
willingness to award additional damages to
the parties in the franchise. In the case of Holi-
day Inn Franchising, Inc. v. Hotel Assocs. Inc.,
(2011)° on August 15, 2005, the appellee Hotel
Associates Inc. (HAI) sued Holiday Inn Fran-
chising Inc. (Holiday Inn) to claim for compen-
satory and punitive damages and confirmed
causes of contract, fraud, and promissory es-
toppel. The jury awarded HAI for the compen-
satory damages and punitive damages, respec-
tively $13,000,000 and $12,000,000. However,
the circuit court decided to reduce the amount
of compensatory damages to $10,056,000 and
to $1,000,000 for punitive damages. Both par-
ties appealed. The Court of Appeals of Ar-
kansas resolved to reverse the circuit court’s
remittitur of the punitive damages award and
reinstated the jury’s punitive damages award
($12,000,000)°. Holiday Inn filed a petition for
rehearing and a petition for review to the Ar-
kansas Supreme Court, all denied in 2011.

In Canada, punitive damages historical-
ly were not available for breach of contract.
However, the Canadian Supreme Court has
extended the door of punitive damages to such
claims in recent years (Steven H. Goldman of
Goldman Rosen LLP, 2005). In Katotikidis v.
Mpr. Submarine Ltd, (2002)’, the Court award-
ed punitive damages against the franchisor
for opening a new competitive store approx-
imately 1,500 feet away from the franchisee’s
store. Specifically, the franchisor gave up the
franchisee when the franchisee was known to
be in financial trouble. Later, the franchisee
found a new location that could remedy the
situation. The franchisor opened a new store
in that location and offered it to another party.
In Khachikian v. Williams et al. (2003)8, the
court awarded punitive damages of $10,000.00
against the franchisor because the franchisor
had deliberately taken advantage of the fran-
chisee’s vulnerability and, in violation of the

> Holiday Inn Franchising, Inc. v. Hotel Assocs. Inc., No.
CA10-21 (Ark. Ct. App. 2011)

¢ Id

7 Katotikidis v. Mr. Submarine Ltd., [2002] O.J. No. 1959
(QL) (Ont. S.C.J.).

8 Khachikian v. Williams et al., [2003] O.J. No. 5876 (QL)
(Ont.S.CJ).

Arthur Wishart Act (Franchise Disclosure),
induced the franchisee to enter into a fran-
chise agreement without providing him with
the required disclosure notice. In the cases of
Triple 3 Holdings Inc. v. Jan (2004)°, the fran-
chisor was ordered to pay punitive damages
for his conduct that was held to be planned,
deliberate, and abusive behaviour motivated
by profit.

However, in the case of Dunkin’ Donuts
Franchising, LLC, v. SAI Food and Hospital-
ity, LLC (2013)", the US District Court for the
Eastern District of Missouri granted Dunkin’s
motion to strike the franchisees’ request for pu-
nitive damages and lost profits. Because such
damages are not fundamental rights. They can
be waived in commercial contracts, particular-
ly where the waiver provisions are mutual. Ac-
cordingly, the court granted Dunkin’s motion
to strike the claim for damages.

Aware of the seriousness of punitive
damages awarded by the court, parties in the
franchise agreement decided to use an arbitra-
tion clause that includes the punitive damages
waiver as a method to prevent such a remedy.
Franchise agreements often contain provisions
intended to prohibit the provision of certain
types of damage, such as consequential or pu-
nitive damage. Arbitration is considered as a
matter of contract, and arbitration agreements
or arbitration clauses are generally interpret-
ed in the same way as conventional contracts.
Thus, the provisions in arbitration agreements
are typically enforceable (Appleby, Rosen,
& Steinberg, 2008). By using the arbitration
clause that excludes the punitive damages,
the franchise parties are likely to prevent such
damages if any disputes arise. Baskin-Robbins
and Dunkin’ Donuts’ franchise agreements
have provisions that allow the franchisee to
opt out of arbitration in the condition that the
franchisee agrees to waive his rights to claim
for punitive damages. The provisions agreed
on the franchisee’s exceptions as the franchisee
shall have an option to litigate any cause of ac-
tion otherwise eligible for arbitration and shall

> Triple 3 Holdings Inc. v. Jan, [2004] O.J. No. 2749 (QL)
(Ont. S.C.J.).

0 Dunkin’ Donuts Franchising LLC v. SAI Food Hospitality,
LLC., Case No. 4:11CV01484 AGF (E.D. Mo. Apr. 18, 2013)
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exercise that option solely by filing a complaint
in any competent court in which the franchi-
see expressly waives the right to all claim(s) for
punitive, multiple and/or exemplary damages.
If any such complaint fails to include such ex-
press waivers or if such a competent court de-
termines that all or any part of such waivers
is ineffective or void, the parties agree that the
action shall be dismissed and leave the parties
to their arbitration remedies (2007)'.

The franchise agreements between
Dunkin’ Donuts Franchising LLC and Sai Food
Hospitality also contain a «Waiver of Rightsy
provision that includes the following language
as the parties to this agreement agree to waive
and not to present any claims for punitive,
multiple, or exemplary damages in any plead-
ing or arbitration request. If one of the parties
files any pleading that contains any punitive
damages claims or if a court determines that
the waivers are ineffective, the pleading shall
be dismissed, leaving the pleading party to its
arbitration remedy (2013)"2.

In addition to the scope of franchising,
the provisions in arbitration agreements that
prohibit the punitive damages were also found
generally enforceable in Investment Partners,
L.P. v. Glamour Shots Licensing, Inc., (2002)".
Similarly, Davis v. Prudential Securities, Inc.,
(1995)" stated that perhaps, the parties wishing
to avoid the imposition of punitive damages in
the arbitration could simply clearly exclude pu-
nitive damages in their arbitration agreement.
In the case of Baravati v. Josephthal, Lyon &
Ross Inc. (1994)%, the power of arbitrators to
award such a remedy could be withdrawn be-
cause the parties to adjudication under the Fed-
eral Arbitration Act have a considerable right
to change the standard procedures and can
certainly stipulate that punitive damages will
not be awarded. The case of Raytheon Co. v.

" § 11. Baskin-Robbins Franchising LLC, Franchise Agree-
ment  11.6, at 17 (2007)

12 Dunkin’ Donuts Franchising LLC, sufra, note 10, Dec. 31,
2013

3 Investment Partners, L.P. v. Glamour Shots Licensing, Inc.,
298 F.3d 314, 318 n.1 (5th Cir. 2002)

' Davis v. Prudential Securities, Inc., 59 F.3d 1186, 1193 n.6
(11th Cir. 1995)

1S Baravati v. Josephthal, Lyon & Ross Inc., 28 F.3d 704, 709
(7th Cir. 1994)

Automated Bus. Sys., Inc. (1989)'¢ involved a
contract with a California choice of law provi-
sion and the American Arbitration Association
(AAA) as the choice of forum. In this case, the
court claimed that the parties that wish arbi-
tration provisions to exclude punitive damages
are free to do so explicitly (1989)". (However,
unfortunately, such exclusion from the general
language of the arbitration clause does not exist
in this case).

Punitive damages, as one particular form
of remedy, has generated considerable debate
in the arbitration area. Choosing arbitration
over court proceedings as an alternative meth-
od of resolving disputes in the franchise may
help franchisors exclude the seeking punitive
damages by the franchisees.

3. Punitive damages:

the Applicable Law

3.1. Applicable law determining

the availability of punitive damages

The rights and obligations of parties in a
dispute are affected by the availability of puni-
tive damages, awarded either by courts or ar-
bitration. Thus, the availability of such awards
should be governed by the applicable substan-
tive law or lex causae as well as lex contrac-
tus. It is the view of Redfern and Hunter that
the arbitrators «should examine the question
of whether such damages can be awarded un-
der the law applicable to the substance of the
dispute» (Blackaby, Partasides, Redfern, &
Hunter, 2009). Noussia also agrees that it is
necessary to consider the «law applicable to the
substance of the dispute» to determine whether
punitive relief may be granted (Noussia, 2010).
Farnsworth also observes that where the appli-
cable substantive law is the California law, the
suitability of the punitive damages award must
be determined under that law (Farnsworth,
1991).

If the parties choose American law (specif-
ic state laws or federal laws) as the applicable
law, even if they use arbitration to resolve their
disputes, they are likely going to get punitive

1 Raytheon Co. v. Automated Bus. Sys., Inc., 882 F.2d 6, 12
(1st Cir. 1989)
7 Id.
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damages. The United States Uniform Arbitra-
tion Act (section 21(a)) recognises the arbitra-
tors’ rights to award punitive damages. This act
provides that an arbitrator may award punitive
damages if such an award is permitted by law,
and under the applicable law for the claim, the
evidence presented at the hearing also justifies
the award (United States Uniform Arbitration
Act, § 21 (a), 1955). In practice, however, this
provision only implies that arbitrators are not
prevented from awarding such punitive damag-
es, as long as it is available under the applicable
substantive laws.

As mentioned above, the case of Baravati
v. Josephthal, Lyon & Ross Inc. (1994) found
that under the Federal Arbitration Act, the
arbitrators have authority to award punitive
damages unless the parties to the dispute have
withdrawn that power. In the case of Mulder
v. Donaldson, Lufkin & Jenrette (1996)®, the
Supreme Court of New York: Appellate Di-
vision granted the motion to compel arbitra-
tion of the plaintiff’s first cause of action for
punitive damages. Also, in Aguilera v. Palm
Harbor Homes Inc.” the Court of Appeals
of New Mexico relied on the proposition that
when they determine the Supreme Court would
conclude that «the precedent is no longer good
law» and «would overrule it» when given the
opportunity, they will refuse to comply with
the precedent. (2001). As a result, the Court of
Appeals held that arbitrators have the authority
to award punitive damages.

As illustrated above, the parties can agree
to waive punitive damages in their arbitration
clauses. However, such remedy waiver provi-
sions may be void as contrary to public poli-
cy under the applicable law where the punitive
damages are provided by state or federal laws.
In the case of Mitsubishi Motors Corporation v.
Soler Chrysler-Plymouth, Inc.,* the US Court
of Appeals for the First Circuit has held that
when the disputing parties agree to arbitrate a
statutory claim, one party does not waive the
fundamental rights provided by law; it was

18 Mulder v. Donaldson, Lufkin & Jenrette, 224 A.D.2d 125
(N.Y. App. Div. 1996)

' Aguilera v. Palm Harbor Homes Inc., 228, 34 P. 3d 617
(N.M. Ct. App. 2001)

2 Mitsubishi Motors Corporation v. Soler Chrysler-Plymouth,
Inc., 473 US614 (1st Cir. 1985)

only subject to their settlement in arbitration,
instead of a judicial forum. (Mitsubishi Motors
Corporation v. Soler Chrysler-Plymouth, Inc.,
1985) The US Court of Appeals for the Eighth
Circuit in case Bailey v. Ameriquest Mortg.
Co.”! said that when an agreement to arbitrate
includes statutory claims, the arbitrator has
the authority to exercise the substantive stat-
utory rights, even if those rights conflict with
contractual limits in the agreement (Bailey v.
Ameriquest Mortg. Co., 2003). Also, in Hadnot
v. Bay, Ltd. (2003)*, the arbitration agreement
that bans on punitive damages is unenforce-
able as to Title VII claim. In Alterra Health-
care Corp. v. Estate of Linton,*® the waiver of
punitive damages in an arbitration agreement
is void as against the public policy. Because
eliminating punitive damages will destroy the
remedial purpose of the Florida Assisted Liv-
ing Facilities Act (Alterra Healthcare Corp. v.
Estate of Linton, 2007).

Similarly, in Stark v. Sandberg.,** the un-
ambiguous language of the arbitration agree-
ment states that the parties expressly waive any
right to claim [punitive damages] to the fullest
extent permitted by law. Hence, punitive dam-
ages were waived only if the governing law
permitted such a waiver. Apply to the case,
the parties intended to waive punitive dam-
ages only to the extent permitted by Missou-
ri law (the applicable law), and unfortunately,
Missouri law would not permit such a waive.
As a result, the arbitrator properly awarded
$6,000,000 in punitive damages against the de-
fendant (EMC) (Stark v. Sandberg Phoenix &
von Gontard, P.C.; EMC, 2004).

In James C. Justice Companies, Inc. v.
Deere Co. (2008)%, the arbitration clause in-
cluded provision waiving punitive damages.
However, concerning the treble damage lim-
itation, the First Circuit in Kristian v. Comcast

' Bailey v. Ameriquest Mortg. Co., 346 F.3d 821, 824 (8th Cir.
2003)

2 Hadnot v. Bay, Ltd., 344 F.3d 474, 478 & n. 14 (5th Cir.
2003)

% Alterra Healthcare Corp. v. Estate of Linton, 953 So.2d
574, 578 (Fla. 1st DCA 2007)

2 Stark v. Sandberg Sandberg Phoenix & von Gontard, P.C.;
EMC, 381 F.3d 793 (8th Cir. 2004)

2 James C. Justice Companies, Inc. v. Deere Co., Civil action
No. 5:06-cv-00287, 7 (S.D.W. Va. Mar. 27, 2008).
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Corp.*held that «the award of treble damages
under the federal antitrust statutes cannot be
waived» (Kristian v. Comcast Corp., 2006).
The District Court of West Virginia agreed
with the Kristian court that «treble damages
as provided for in the Sherman Act is a non-
waivable substantive right»*’. Therefore, as in
Kristian, the Court in James held that «provi-
sion prohibiting the recovery of treble damages
in the Dealership Agreement is severed?.

So, there are cases where the parties had
banned on punitive damages in their agree-
ments, but punitive damages still cannot be
waived under some particular applicable law.
For this reason, arbitration agreements should
include a savings clause specifically providing
that, if certain remedies cannot be contractu-
ally waived under applicable law, a plaintiff
retains those remedies under the agreement
despite any contractual clauses to the contrary.
In Kristian, the court noted that the arbitra-
tion agreement contained a «savings clause»,
which allowed the court to sever only that
provision and compel arbitration®. Similarly,
in James, the arbitration clause included pro-
visions waiving punitive damages, prohibiting
jury trials, barring recovery of attorney’s fees
and establishing a two year limitations period.
The plaintiff argued rendered the clause unen-
forceable for all of those provisions. However,
the court severed only the waiver of punitive
damages, and saved all the remaining terms of
arbitration clause®.

In contrast, in International Chamber of
commerce (ICC) Case no. 8445%, the arbitra-
tion tribunal rejected a punitive damages claim
on the grounds that such damages generally
were not available under the applicable Indian
law (ICC Final award in Case No. 8445 of 1996,
2001). The arbitration tribunal held that in ac-
cordance with the laws of India (the lex con-
tractus), a court, and an arbitral tribunal, will
normally award damages for breach of contract
only by compensating for loss incurred, not by

2 Kristian v. Comcast Corp., 446 F.3d 25, 48 (1st Cir. 2006).
27 James, supra note 26

2 James, supra note 26

2 Kristian, supra note 27, at 49.

30 James, supra note 26.

3t Final award in Case No. 8445 of 1996, 26 Y.B. Commer-
cial Arbitration, 178 (2001)

punishment®. Similarly, the enforcement of
punitive arbitral awards is highly unlikely in
the UK, since under English law such awards
are not available in contractual cases (Castag-
no, 2011).

3.2. Applicable law in punitive damages:
the cases of New York applicable law

Historically, the authority of arbitrators
to grant punitive damages is a fiercely debated
public policy issue confronting both the arbitral
process and parties to arbitration (Stipanowich,
1986). The seminal New York case on the pro-
priety of punitive damages in the arbitration is
Garrity v. Lyle Stuart, Inc.. In this case, the
plaintiff brought a proceeding to confirm an
arbitration award of $45,000 in compensatory
damages and $7,500 in punitive damages. The
New York Court of Appeal was unequivocal in
its rejection of the arbitrators’ award of puni-
tive damages: «An arbitrator has no power to
award punitive damages, even if agreed upon
by the parties»*. And as public policy mat-
ter, the award of punitive damages is reserved
to courts of law (Garrity v. Lyle Stuart, Inc.,
1976). From this point of view, New York law
has long banned the award of punitive damages
in arbitration.

However, the Federal Arbitration Act
(FAA), which was enacted by Congress in
1925, does not explicitly prohibit punitive
damages in arbitration field. In practice, Gar-
rity’s applicability on prohibiting arbitrator’s
power in awarding punitive damages also was
changed by the United States Supreme Court.
This change began with the case of Mastrobou-
no v. Shearson Lehman Hutton, Inc. (1993)%, in
which the US Supreme Court stated that puni-
tive damages could be awarded in arbitration
pursuant to the Federal Arbitration Act unless
the parties explicitly excluded such a remedy
in the governing arbitration clause. As a result,
an arbitration panel of the National Associa-
tion of Securities Dealers ultimately awarded

2 Id.

3 Garrity v. Lyle Stuart, Inc., 40 N.Y.2d 354, 353 N.E.2d 793,
386 N.Y.S.2d 832 (N.Y. 1976)

#*d.

3 Mastrobuono v. Shearson Lehman Hutton, Inc., 812
F. Supp. 845, 846 (N.D. Ill. 1993) (footnote added), aff’d, 20
F.3d 713 (7th Cir. 1994), and rev’d, 115 S. Ct. 1212 (1995).
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the Mastrobuonos $159,327 for compensatory
damages and $400,000 for punitive damages*.
In Mastrobuono’s case, the United States Su-
preme Court held that only choosing New York
law as the applicable law in arbitration does
not automatically trigger the Garrity rule. The
parties in their arbitration agreement must use
straightforward language to exclude punitive
damages claims. Therefore, only an arbitration
clause with explicit language that excludes pu-
nitive damages might prevent arbitrator(s) from
awarding this remedy.

As a result, outside the New York, several
courts have been rejected the Garrity rule. For
instnace, in Bonar v. Dean Witter Reynolds,
Inc. (1988)*, the customer agreement contained
a choice of law provision designating the New
York law. However, the Eleventh Circuit court
declined to apply Garrity and resolved that a
choice of law provision in a contract governed
by the FAA merely designates the substantive
law that the arbitrators must apply to determine
whether the parties’ conduct justifies a punitive
damages award, that «choice of law provision
does not deprive the authority of the arbitra-
tor(s) from awarding punitive damages»?.

4. Should the arbitrators award Punitive
damages in International Arbitration?

The question of whether arbitrators should
award punitive damages primarily involves
two factors: the compatibility of an award for
punitive damages with the public policy under
applicable law or under the law of the seat of
arbitration, and therefore, the question of the
award’s enforceability is taken into account.
These two factors are closely related because,
in the end, the arbitrator’s decision has the ul-
timate goal of being recognised and enforced.
An arbitration award that cannot be enforced,
is no more than a piece of paper for disputing
parties.

First of all, the incompatibility of punitive
damages with the domestic public policy may
cause arbitral awards being annulled (set aside)

* Id.

37 Bonar v. Dean Witter Reynolds, Inc., 835 F.2d 1378 (11th
Cir. 1988).

¥ Id. at 1387 (citing, Willoughby Roofing & Supply Co., Inc.
v. Kajima International, Inc., 598 F. Supp. 353 (N.D. Ala.
1984).

by the courts of the place of arbitration (UN-
CITRAL Model Law on International Com-
mercial Arbitration, Article 34 (2)(b)(ii), 1985).
Therefore, if the courts of arbitration seat con-
sider that punitive damages violate public poli-
cy, they may set aside punitive arbitral awards.
In the context of international commercial ar-
bitration, ICC Case No. 5946 (1991)* the par-
ties had selected the New York law as the law
governing their contract. When addressing the
claimant’s request for punitive damages, the
arbitration tribunal recognised the applicabil-
ity of the lex contractus to this claim. Howev-
er, the tribunal ultimately declined to consider
awarding such damages because they held that
such a decision would have been contrary to the
public policy of the Swiss arbitral seat (1991)*.

Secondly, the arbitral punitive damages
award may be refused to recognise and enforce
due to the incompatibility with the country’s
public policy where the award’s recognition
and enforcement is sought. According to Ar-
ticle V (2) of the New York Convention, «the
recognition and enforcement of arbitral awards
may be refused» if the competent authority of
the country where recognition and enforcement
is sought finds that recognition or enforcement
of such award would be contrary to national
«public policy» (United Nations Convention
on the Recognition and Enforcement of Foreign
Arbitral Awards, Article V (2)(b), 1958). The
UNCITRAL Model Law contains a similar
provision regarding the enforcement of foreign
arbitral awards (1985). As mentioned above,
Russian courts do recognise and enforce the ar-
bitral awards that contain punitive for breach of
contract. However, in extreme cases, it iS pos-
sible to treat arbitral awards regarding multiple
punitive or exorbitant damages as a violation of
public policy (Nikiforov, 2018).

The fact is that in many countries around
the world, they may have very different defi-
nitions of public policy, under which the
availability of the punitive damages award
is considered differently. Generally, in most
countries, especially civil jurisdiction, the
award of punitive damages is incompatible

3 Final award in Case No. 5946 of 1990, 16 Y.B. Commer-
cial Arbitration. 97 (1991).
O Id.
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with the basic function assigned to the obli-
gation laws. Therefore, it is not surprising
that such damages are considered contrary to
public policy. As a result, such awards would
not be enforced in Italy and Germany, for in-
stance. According to the limited data gath-
ered, the highest courts of two countries have
clearly stated that foreign punitive damages
are unenforceable because they are contrary
to their domestic public policy. The first case
is in a 1992 decision, the German Supreme
Court refused to enforce the punitive damag-
es award part of the California ruling on the
grounds that the damages were contrary to
public policy of Germany*. And recently, on
January 19, 2007, the Italian Supreme Court
handed down a similar decision*’.

Punitive damages not only contradict the
basic views on the public policy matter, but
also lead to situations that can be considered
«unjust enrichment». As explained above, in
the case that if the plaintiff suffers actual dam-
ages, he will receive the compensation from
the defendant. Meanwhile, punitive damages
are meant to punish the defendant wrongdoer,
not to get the second compensation from the
defendant. In fact, however, punitive damages
are awarded to the plaintiff instead of paying
the government. As a result, the plaintiff is
«compensated» beyond the actual damage he
suffered, which means he is enriched. Such en-
richment would be considered as «unjust» in
most countries. For example, in continental Eu-
rope, damages are meant to compensate the in-
jured party for the loss suffered, and they may
not entail the enrichment under any circum-
stances: because the purpose of the damages
awarded is to restore the initial status, i. €., to
compensate only (Nagy, 2012).

Considering the arbitrator’s aspect, as has
been explained, punitive arbitral awards can be
nulled by the courts of the arbitrator’s seats if
they are contrary to current public policy. This
scenario may affect the decision of the arbitral
tribunal. Even though the arbitral tribunal is re-

41 Bundesgerichtshof [BGH] [Federal Court of Justice] June
4, 1992, 118 Entscheidungen des Bundesgerichtshofes in
Zivilsachen [BGHZ] 312 (F.R.G.)

4 Ttalian Supreme Court, Decision of Jan. 19, 2007, No.
1183/2007 reported by Rouhette, 331

luctant to award such relief, it is still quite risky
considering the possibility of enforcing the ar-
bitral award later. Moreover, some arbitrators
believe that because punitive damages actually
penalise a wrongdoer, and «penal» judgments
are generally unenforceable in a foreign state,
such an award should be rendered invalid (Fei,
2003).

From the view of arbitration institutions,
most of their rules are generally silent with re-
gard to available remedies and, more specifi-
cally, with regard to the availability of punitive
damages (Petsche, 2013). For example, section
IV The award of the UNCITRAL Arbitration
Rules 1976 (as revised in 2010) contains no
provision pertaining to remedies. Article 32
of the ICC Arbitration Rules 2017, which re-
lates to the «making of the award», similarly
fails to address this issue. Article 26 that cov-
ers the issues relateed to awards of the London
Court of International Arbitration Rules 2014
also remains silent on the question of reme-
dies. However, the International Mediation and
Arbitration Rules of the AAA is an exception.
Article 28(5) of the International Arbitration
Rules 2001 expressly excluded punitive relief.
According to those Rules, the parties expressly
waive any right to punitive, exemplary, or sim-
ilar damages in their agreement, unless the par-
ties agree otherwise. In other words, the par-
ties may expressly authorise punitive damages
awards in their agreement but if they fail to do
so, such awards will be automatically excluded
under the Rules. In the International Arbitra-
tion Rules amended and effective in 2014, al-
though the AAA does not specifically mention
the punitive damages, these rules noted that the
arbitrator(s) may grant any remedy of relief that
they deem fair and within the scope of the par-
ties” agreement.

It is not uncommon that there are almost
no provisions regarding the availability of pu-
nitive damages in the institutional arbitration
rules. To explain for this, the party autonomy
is considered as a fundamental principle to
arbitration in general and to international ar-
bitration in particular. A rule authorising or
proscribing the award of punitive relief would
be considered as undue interference with the
principle of arbitration, i. e. party autonomy.
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Besides, punitive damages awards are also
explicitly excluded under a number of public
international law instruments. For instance,
the arbitration tribunals hearing investor—state
disputes, in accordance with the Draft Mod-
el Agreement on International Investment
prepared by the International Institute for a
Sustainable Development, «may not award
punitive damage»®. Likewise, under the Do-
minican Republic—Central America Free Trade
Agreement, constituted arbitral tribunals are
«not authorised to award punitive damages»**.
Even though these provisions are not directly
related to the purposes of international com-
mercial arbitration, they do show that punitive
damages are generally considered inappropri-
ate in the international context.

Conclusion

Some argued that to be an out-of-court or
alternative dispute resolution truly, all exist-
ing remedies available in litigation should be
available in arbitration, too, including punitive
damages. However, in the author’s opinion, all
these arguments may only be relevant to do-
mestic arbitration. In the context of interna-
tional commercial arbitration, punitive damag-
es are generally inconsistent and should not be
available due to the diversity and complexity of
public policy issues in each country’s legisla-

# International Institute for a Sustainable Development,
Draft Model Agreement on International Investment, Annex
A. Investor-State Dispute Settlement, Art. 13(3)
# Dominican Republic—Central America Free Trade Agree-
ment, Ch. 10, Sec. A: Investment, Art. 10.26(3)
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