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Abstract. At the moment, there are new types of legal acts emerging in environmental
law of Russia. Despite the vague legal nature of the strategic documents, they are gaining
relevance in regulating environmental relationship though the regulation by strategic
documents has become an uncontrolled and unpredictable process. This article reviews
strategic and political documents addressing protection of the environment, environmental
security and nature use. It points out the necessity to find their place within the system
of environment-related legal acts to build a clear hierarchy in the system, to raise the
efficiency of laws and to create a functional enforcement mechanism. The authors suggest
two options: to adopt a separate legislative act on the national environmental policy or
to introduce a separate chapter into the Federal Law “On Environmental Protection”, or
alternatively, to carry out codification of the adopted strategic instruments.
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The current system of environmental law
of Russia witnesses the emergence of new types
of legal acts that add to the traditional set of ev-
idently mandatory statutes, governmental reg-
ulations and new instruments of administrative
rules being the strategic documents that outline
the environmental policies of the country.

Enactment of the documents has raised
an issue of determining their legal force, their
place in the hierarchy of statutes and other legal
acts, and options for their implementation.

To a great extent, the socio-economic de-
velopment of the society depends on the avail-
ability of natural resources forming a material
basis for economic growth, on their reasonable
and sustainable use, on the favourable state of
the environment being a key factor in ensuring
the well-being of people and sustainable de-
velopment of a country. In such context, envi-
ronmental law becomes especially relevant in
formatting the stable long-term social structure
models. Today the environmental requirements
of the Russian law do not only make a direct
or indirect influence on the rights and obliga-
tions of a person, but also determine them in
the full variety of their relationships, including
economic and social ones.

In its turn, the outcomes of economic
growth produce the material values needed for
tackling environmental problems, improving
natural life conditions, practicing rational and
sustainable use of natural wealth. Under such
conditions, the continuous and complementa-
ry links between the economy and the ecolo-
gy serving as a guarantee of progressive social
development become especially evident. Such
objective links predetermine the need for a
well-coordinated development of all branches
of law based on generally recognized general
principles that equally incorporate public inter-
ests in economic development and conserva-
tion of nature.

Today, the environmental law of Russia
is actively searching for a fundamental ap-
proach to coordinating the legal regulation of
social, economic and ecological relationships
in their integrity. One of such approaches is
associated with enactment of political strate-
gic documents, where the environmental prob-
lems are addressed not in isolation, but within

the context of and in interconnection with the
goals of socio-economic development. Such
an approach corresponds to the basic position
expressed at the international level. According
to the World Charter for Nature (item 7) “in
the planning and implementation of social and
economic development activities, due account
shall be taken of the fact that the conservation
of nature is an integral part of those activities”.

By now, many of such acts have already
been adopted or approved by various govern-
mental bodies. They comprise quite a number
of environment-related policies interconnect-
ed with economic and social ones, such as the
Ecological Doctrine of the RF, Fundamentals
of State Policy in the Area of Ecological De-
velopment for the Period till 2030, Strategy of
Ecological Security for the Period till 2025,
Climate Doctrine of the RF, Water Strategy of
the RF for the Period till 2020. In their legal
form, these acts are from presidential decrees,
governmental regulations and orders, and stand
out with their different validity terms. Due to
this diversity of formal characteristics it ap-
pears impossible to build a hierarchy of such
acts, to determine their correlation within the
system of legislative acts, to outline a circle
of persons, who are to implement and comply
with them. In terms of juridical technics, these
documents outline the problem addressed, set
the policy objective, set the operative tasks, and
list the legal and practical measures to be car-
ried out for their attainment. These texts do not
mean to determine any personal rights and ob-
ligations, neither they provide an enforcement
mechanism. They may not adjudicate in courts.

From the legal nature point of view, the
Russian legal science regards the strategic and
political acts as equal or similar to the Consti-
tution, and referred to as political and regulato-
ry ones. As per the criteria of their designation,
contents and juridical techniques applied in
their drafting, and according to the Federal Act
“On Strategic Planning”, the political and reg-
ulatory acts belong to the system of strategic
planning documents with a unique correction
procedure: unlike adoption of amendments,
such correction means any operative modifica-
tion of the text without changing the validity
term. Political rule-making is vested with the

-1672 -



Irina O. Krasnova and Valery N.Vlasenko. Strategic Regulatory Instruments in Environmental Law of Russia

President or the executive bodies at the federal
and regional levels, except for the legislature,
the State Duma. This fact creates an unusual
interconnection between the legislative and ex-
ecutive bodies, when the former ones, despite
their primary role within the branches of public
power and independence from executive and
judicial power, are practically obliged to adopt
the statutes that have to, at least, follow, if not
to implement the national policy declared at the
executive level.

The Code of Administrative Proceedings
dated 3 March 2015 sets the rules for repeal-
ing ministerial acts either in full or in part
upon the administrative claims of the persons
to whom the act has been applied or who be-
lieve that the act violates or will violate their
rights, freedoms and lawful interests (Article
208). The rule covers both mandatory ministe-
rial acts, such like regulatory orders, decrees
and decisions, and also the acts of “regulatory
quality” and interpretative nature, adopted in
the form of ministerial letters, national stan-
dards, or reference books. In the latter case,
the legal nature of the acts of “regulatory
quality” but not being regulatory documents
is not clear; as per the position elaborated by
the Constitutional Court of the RF, it is up to
the court to decide whether the disputed act
does or does not conform to the established
criteria. If it is adopted by a regulatory body
possessing a legislative mandate, addresses to
an unlimited circle of persons, and is deemed
to be applied many times, it will be recog-
nized as a mandatory document, not an act of
explanatory, informative or interpretative na-
ture. According to the Code of Administrative
Proceedings, both regulatory acts and acts of
regulatory qualities or containing any legisla-
tive interpretations shall be subject to judicial
review. Strategic acts do not claim to have
such qualities at all, as they are not meant to
establish any general mandatory rules, but
outline the political priorities and general im-
plementation framework for the relevant exec-
utive entities; they do not concern any physi-
cal or legal persons, their provisions are not
that much informative or interpretative, but
rather policy-making. As they may contradict
with the citizens’ rights, they may provoke

a civil suit, but only when a certain govern-
mental regulation is adopted to implement a
strategic document. Despite certain rules con-
cerning the adoption of strategic documents,
the legislation and judicial practice remain
mute about the legal force and review of the
documents that combine features of the two
abovementioned types of acts, regulatory acts
and acts of regulatory nature, officially rele-
gating them to neither.

Regardless of this vague legal nature of
strategic documents, they are gaining an ev-
er-growing role in regulating environmental
relationship. They also have made an important
first step to integrate environmental protection
interests into socio-economic development pol-
icies.

Approved by the Governmental Order dat-
ed 31 August 2002, the Ecological Doctrine of
the Russian Federation proclaims that the nat-
ural environment should be incorporated into
the system of socio-economic relationships as
the most valuable component of the nation-
al heritage. The strategy of socio-economic
development and the state ecological policy
should be interconnected, as health, social and
environmental well-being of people present an
inseparable integrated unity.

A more straightforward approach to inte-
grating ecological, economic and social inter-
ests and comprehensive legal regulation is ex-
pressed in another strategic document adopted
10 years thereafter, the Fundamentals of the
National Policy of Ecological Development for
the Period till 2030 (further Ecological Devel-
opment Policy), approved by the President of
the RF on 30 April 2012. It requires the nation-
al ecological development policy to be strate-
gically intended to solve the socio-economic
tasks that would ensure environment-orient-
ed economic growth. Consequently, it is not
socio-economic development as an absolute
value expressed in growth indicators, but the
socio-economic growth that considers and
guarantees the ecological interests of the so-
ciety to preserve the environment for a long-
term perspective that is proclaimed as the po-
litical basis for the development of the state.
Even though the activities implemented to
observe these interests may keep the absolute
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economic growth back at certain stages, they
shall remain an irreplaceable deposit to achieve
long-term sustainable development of all social
institutions.

To a certain extent, the Ecological Devel-
opment Policy follows the Sustainable Devel-
opment Concept (Our Common Future) and
Sustainable Development Goals approved by
the United Nations in 2015, and supports the
Ecological Law and the Governance Associ-
ation concept on promotion of ecological law
based on the principle of ecological justice
and equality among living people, present and
future generations in living nature, to sustain
integrity of nature, to develop ecological think-
ing and practice in human minds, “to subordi-
nate our material expectations and desires to
the delicate balance of our planet”.

The Concept of Long-Term Socio-Eco-
nomic Development of the Russian Federation
for the Period till 2020 as approved by Govern-
mental Order No. 1662-r dated 8 August 2009
similarly envisages that the economic devel-
opment itinerary is planned with the environ-
ment factors taken into account. It states that an
improved system of ecological regulation that
meets the priorities of national development
till 2020 and the new post-industrial level of
social development of Russia shall become an
institutional basis for a new ecological policy.
The ecological policy shall be aimed at a con-
siderable improvement of the quality of the en-
vironment and ecological conditions of human
life, creating a balanced environment-oriented
model of economic development and ecologi-
cally competent industries.

The political declarations mean the eco-
logical development principle has been form-
ing within the environment legal protection
system through the official recognition and
legal provision. It formed a general basic
framework for the entire legal system, being a
new legal principle for the national policy as
a whole and ecological policy in particular.
This principle forwards the law to address the
socio-economic tasks intended to ensure the
environment-oriented economic growth, pre-
serve the favourable environmental conditions,
biological diversity and natural resources to
meet the needs of the present of future genera-

tions, input into environmental rule of law and
ecological security.

The greatest challenge of formulating the
ecological development model lies upon the en-
vironmental legislation that has been previous-
ly based on the dynamically and sustainably
developing theory of environmental law, and
comprising the legal rules that ensure tackling
of environmental problems in the context of
economic development. Industries are obliged
to comply with ecological standards, including
the traditional environment quality require-
ments and emission standards, practice and in-
troduce the best available techniques. The new
restrictions that prohibit the placement of cer-
tain industrial facilities within water protective
zones adjacent to water bodies (Article 65 of
the Water Code of the RF, Article 104 of the
Forest Code of the RF), within the forest lands
(Article 13 — forest infrastructure facilities,
Articles 102-107 — prohibition to locate capital
constructions within protected forests), within
other valuable lands, force the operators to se-
lect environmentally safe areas for their eco-
nomic activity. According to Article 32 of the
Federal Act “On Environmental Protection”,
environmental impact assessment as a mech-
anism for adopting environmentally safe gov-
ernmental decisions concerning the planned
economic projects is a mandatory requirement
for all legal persons engaged in economic and
other activities.

At the same time, the legal principle
of ecological development determines new
guidelines and priorities for environmental
law. Firstly, legal environmental requirements
should not impede the economic development.
In other words, ecological restrictions, prohi-
bitions and prescriptions should not cut down
the gross domestic product, interfere with the
well-being of people and their living standards.
The Ecological Development Policy points
out the priority environmental problems to be
solved as soon as possible. They include envi-
ronment-friendly waste disposal, compensa-
tion of environmental damage, mitigation of
the environmental consequences of past eco-
nomic activities, introducing new approaches
to environmental standard-setting based on
technological standards, protecting natural
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ecological systems, flora and fauna. There are
some interesting and rather radical approaches
to notice. The environmental standard-setting
recommends giving up the “zero risk” concept
(it means adjustment of the environment qual-
ity standards and emission limitations to pre-
vent environment-related diseases) in favour of
laxing the quality and emission requirements
to support economic interests. According to the
National Ecological Policy, industries should
adhere to the technological standards that set
the “acceptable risk for the environment and
people’s health”.

Ecological development also implies re-
forming the pollution charge computation
methodology. The Ecological Development
Policy suggests to refuse from temporary
emission limitations currently allowed in ex-
ceptional cases during reconstruction and
modernization that would result in a higher
pollution charge, and to require every facility
to compensate the environmental damage in
any case whenever the emission standard is
exceeded. The Ecological Development Policy
also promotes the ecosystem regulation mecha-
nism, which requires, particularly, preservation
of natural ecosystem functions both inside the
special protected areas and beyond.

The ecological development principle ex-
tends to the regulation of economic activities
that traditionally falls within civil and business
laws. The Ecological Development Policy pro-
vides for creating a legal model of an effective,
competitive and environment-oriented econ-
omy, a task to be integrated into economic
branches of law. The priorities have been set.
The priority of legal regulation is awarded
to equipping the industries with innovative
eco-friendly technologies, and assessing the
efficiency of the economy not only through the
traditional qualitative and quantitative produc-
tion parameters, but also through the efficiency
of natural resources involved in the process.

Civil and business law also need to be in-
volved into addressing the problem of mitigat-
ing the previous environmental damage. The
Ecological Development Policy prescribes to
explore the previous damage and arrange step-
by-step activities to clean the pollution from
the past economic activities (sites of stocked

environmental damage, abandoned landfills,
heavily polluted sites), as well as to develop
proper legal mechanisms to involve investors
into the reclamation activity. In 2016, a long
provision on eliminating stocked environ-
mental damage was included into the Federal
Act “On Environmental Protection” (Chapter
XIV.1), but unfortunately many details of recla-
mation process were not addressed. The crite-
ria for recognition of environmental damage as
past or stocked were not formulated. As at the
past pollution sites left since the Soviet times
no liable persons were found, no balanced
model for finding liable persons to compensate
the expenses was suggested. For the time, the
expensive works on identification and registra-
tion of the past polluted sites are carried out by
the government and most of the expenses are
covered by the federal budget.

Even though the documents that may fi-
nally bring a reform in environmental law are
generally positively accepted, some criticism
has been already pronounced.

The critics point at the lack of legislative
basis for implementing the Ecological Doc-
trine, lack of mandatory legal force of the po-
litical documents that undermine the idea of
strategic planning; they notice the incomplete
coverage of ecological security issues in the
Strategy of Ecological Security (2017) that
misses problems of depletion of natural re-
sources, water and biological resources. Lack
of mechanisms for enforcing the political doc-
uments and mitigating the possible contradic-
tions between these documents and mandatory
laws and regulations undermines the signifi-
cance of strategic documents. Even though the
Ecological Doctrine proclaims the objective to
strengthen the role of environmental expert re-
view, the list of activities subject to such review
was limited by the Federal Act “On Ecological
Expertise”, and the mechanism itself, therefore,
lost its relevance.

This criticism may be added with the ev-
ident fact that there have already been some
deviations from the national ecological policy
in regulatory acts. If the Ecological Develop-
ment Policy provides for switching from “the
pollution charges for exceeded pollution stan-
dards to compensation of environmental dam-
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age”, the governmental regulation adopted on
3 March 2017 “On Calculating and Collection
of Charges for the Negative Impacts on the
Environment”, i.e. enacted 5 years after the
adoption of the Ecological Development Policy
(2012), established the same excessive pollu-
tion charge collection system, thus once again
legalizing the pollution that breaches the qual-
ity standards.

Besides, it should not be ignored that reg-
ulation by strategic documents has become an
uncontrolled and unpredictable process, when
the number of strategic documents is growing
and the scope of issues they cover is expanding.
Moreover, the logic in this activity is not always
evident. For instance, there is a Water Strategy,
but no Forest Strategy. There is a Strategy for
the Conservation of Rare and Endangered Spe-
cies for the period till 2030, but no strategy for
the protection of wildlife or biological diversity
as a whole, even though the protection of biodi-
versity is proclaimed as one of the objectives by
the Policy of Ecological Development.

One may also notice some duplications
among strategic environment-related docu-
ments. It is hard to understand, why a Strategy
of Ecological Security has been adopted as a
separate strategic document, if when ecolog-
ical security issues are covered both by the
Ecological Development Policy and the Eco-
logical Doctrine. Besides, the objectives of the
latter documents coincide to a great extent. The
Ecological Development Policy is intended “to
preserve favourable environmental conditions,
conserve biological diversity and natural re-
sources for the needs of the present and future
generations” and comprises ecological securi-
ty. The aims of the national Policy of Ecologi-
cal Security are formulated as “to preserve and
restore the natural environment, to maintain
the environmental quality on the level needed
for favourable life conditions and sustainable
development, elimination of past environ-
mental damage caused by economic activities
under the conditions of economic growth and
climate change”. Therefore, the border between
the objectives of environmental protection and
those of ecological security is hardly visible.

There arise some new questions con-
cerning interpretation and implementation of

ecological policy as a separate sector in the
national policy. According to the Strategy of
Economic Security for the Period till 2030,
“excessive limitations in ecological securi-
ty, growing costs of environmentally friendly
production and consumption standards” are
viewed among the challenges and threats to
economic security. Therefore, the ecological
security policy should be implemented with the
declared economic and financial challenges in
mind as long as both documents are equal in
their legal force.

From everything said above it becomes
evident that harmonization of strategic docu-
ments is an urgent matter. There are two op-
tions to suggest. Firstly, in view of the existing
law-making practice when national policy ob-
jectives are expressly formulated in the respec-
tive legislative acts or included therein as sepa-
rate chapters, it seems reasonable to apply this
model to environmental policy. A separate law
on the national environmental policy or a chap-
ter on environmental policy within the Federal
Act “On Environmental Protection” may pro-
claim long-term guidelines for the develop-
ment of environmental, ecological security and
nature use-related legal acts through creative
codification of the existing political and strate-
gic documents. With this approach, the nation-
al environmental policy may finally acquire a
fully legal, sustainable and long-term charac-
ter. A policy formulated in a legislative act will
obtain a clear mandatory legal force, outline a
circle of persons in charge of its implementa-
tion to become a firm basis for enacting further
strategic and programmed documents as tools
for law implementation.

Such law-making practice is already avail-
able. For instance, there is a Federal Act “On
Industrial Policy”, Federal Act “On Science and
National Scientific and Technological Policy”.
The Federal Act “On Standard-Setting” has
Chapter 2 “National Policy in Standard-Set-
ting”. Separate chapters on national policies in
relevant sectors are also included into the Fed-
eral Acts “On Heat Supply”, “On Electric En-
ergy Industry” (Chapter “Investment Policy in
Electric Energy”), “On Gas Supply” (Chapter
“Principles of the National Policy in Gas Sup-
ply Sector”™).
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Alternatively, it would be less compli- clusion cross-references to make a clear link
cated to codify the adopted political and stra-  between them. The dilemma of their legal
tegic documents through a thorough review force would still remain unclear, leaving the
and comparison of their provisions, with- problem of their relevance to other legislative
drawal of duplicating formulations, and in-  acts.
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Poccutickuil 2ocyoapcmeennulil yHugepcumenm npagocyous
Poccutickas ®eoepayus, Mocksa

AHHoTanms. DKojioruueckoe npaso Poccun craakuBaeTcs ¢ MOSBJICHUEM HOBBIX BUJIOB
MIPaBOBBIX akTOB. HecMoTps Ha HeomnpeAeIeHHYI0 I0PUINYECKYIO IPUPOY CTpaTernie-
CKUX JOKyMEHTOB, OHH HAUMHAIOT UT'PATh BCE OOIBIIYIO POJIBb B PETYIHPOBAHUU YKOIOTH-
YECKHUX OTHOIICHHI, XOTS PETYINPOBAHUE CTPATETUICCKUMHE JOKYMEHTAMH TIPHOOPEIIO
XapaKkTep HEKOHTPOJIHUPYEMOI0 U HelpecKazyeMoro npouecca. B 3Toil crarbe paccma-
TPUBAIOTCS CTPATErMueCKUe U MOJIUTUYECKHE JOKYMEHThI, KaCaloLMecs 3allUThl OKpY-
JKArOIIeH cpelIbl, SKOJOTHIeCKOl 0e30I1acCHOCTH ¥ IIPHPOIOTIONB30BaHISI. DTO YKa3bIBa-
€T Ha HEOOXOAMMOCTh HAWTH CBOE MECTO B CHCTEME DKOJOTHYECKUX IPABOBBIX aKTOB
C IIEJBI0 YCTAaHOBUTH YETKYIO HEPAPXHUIO B CHCTEME, TIOBBICUTE d(P(hEKTHBHOCTH 3aKOHOB
1 CO31aTh PaOOTAIONIII MEXaHH3M peanu3anui. [IpeniokeHs! 1Be aabTepHaTHBEI — IIPH-
HATH OTZENbHBIM 3aKOHOAATENbHBIN aKT O HALIMOHAJIBHON 3KOJIOTUYECKON MOJIUTHKE WIN
BKJIIOUUTH OT/ENbHYIO I1aBy B DenepaiibHblil 3ak0H «O0 oXpaHe OKpYKaloLei cpeab»
100, B KAa4ECTBE alIbTCPHATHBEI, BBIITOTHATH KOAU(DUKAINIO TIPHHATHIX CTPATETHIECKUX
HUHCTPYMEHTOB.

KioueBble cjioBa: cTpaTernyecKie JOKyMEHTHI, SKOJIOTHYECKOE IIPABO, HCIIOIb30BAHKE
MIPUPOIHBIX PECYPCOB, IKOJIOTHUECKAs JOKTPUHA, SKOJIIOTHUECKast O€30MacHOCTh, HAIlH-
OHaJIbHAA MOJUTHUKA 3KOJIOT'MYCCKOTO paSBI/ITI/IH, Ijiara 3a 3an513HeHI/Ie, 3KOHOMUYCCKas
0€30I1aCHOCTb.
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