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This article is devoted to the study of the issue of constitutional sanctions through the lens
of such an essential feature of offense as punishability, which still has not been analysed
thoroughly in the legal literature. On the basis of a comparative legal analysis of the
constitutional norms of different countries of the world, the authors have developed certain
approaches to describing the characteristic of punishability of both crimes and offenses in
general. With regard to the constitutional and legal delict as a definite type of offense, the
problem of punishability has been proposed to be considered in view of the legal nature and
types of constitutional sanctions. The authors made the conclusion that the characteristic
of punishability for a constitutional and legal delict should be seen as one of the criteria for
singling out the constitutional sanction itself. The study of the legal nature of constitutional and
legal delicts prepared the ground for the classification of constitutional sanctions according
to the nature and extent of measures of state coercion applied to a person who has committed
a constitutional and legal delict.
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Introduction
The relevance of this study is determined by the increasing weight and importance
of the constitutional responsibility of state authorities and their officials, which is logical

for democracy. In this regard, it seems necessary to look into the issue of constitutional
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sanctions through a lens of such an essential feature of the offense as punishability,
which, in our opinion, has not been covered enough in the specialised literature. In
addition, in this article we will try to highlight the features of constitutional sanctions
versus criminal ones, in which the punishability of a crime is obvious.

Based on the general theory of the offense, one can assume that a constitutional and
legal delict, as well as other types of offenses, in addition to threats of public danger
(public harm), wrongfulness, guilt, is an intrinsic sign of punishability, which implies
functioning of negative consequences in the form of the application of constitutional
sanctions in case the norms of law are violated [Livadnaia, 2016].

The constitutions of different states differ in what to consider a characteristic of
punishability. In a number of constitutions, only crimes are punishable (in such countries
as Greece, Germany, Spain, Poland, Pakistan, United Arab Emirates, Venezuela
and others). The constitutional and legal norms of other states reflect a more general
approach of the legislator to punishability as a characteristic of an offense in general.
Thus, according to Part 2 of Article 54 of the Constitution of the Russian Federation,
“no one may be held liable for an act that was not recognized as an offense at the time
of its commission”. A similar approach is found, for example, in Article 16 of the
Constitution of the Netherlands, according to which “no offence shall be punishable
unless it was an offence under the law at the time it was committed” [Okun’kov, 2001,
p. 615]. Article 25 of the Italian Constitution states that: “..No punishment may be
inflicted except by virtue of a law in force at the time the offence was committed”
[Ibid, p. 108]. A similar rule is fixed in paragraph “a” of Part 1 of Article 12 of the
Constitution of The Islamic Republic of Pakistan, in accordance with which “no law
shall authorise the punishment of a person for an act or omission that was not punishable
by law at the time of the act or omission...” [Khabrieva, 2010, p. 620].

We believe that the issue of the punishability of constitutional and legal delicts
should be studied taking into account the constitutional sanctions, which would
allow us to build their system.

According to the Constitution of the Russian Federation, the sanctions are:

— impeachment of the President of the Russian Federation by the Council of the
Federation (Article 93);

— dismissal of the Procurator-General of the Russian Federation by the Council of
the Federation upon the proposal of the President of the Russian Federation (Part 2 of
Article 129) and other cases of dismissal from office, enshrined in the Constitution of
the Russian Federation;
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— suspension of acts of the Bodies of executive power of the subjects of the Russian
Federation by the President of the Russian until the issue is solved by a corresponding
court (Part 2 of Article 85);

— cancellation by the President of the Russian Federation of decisions and orders
of the Government in case they are inconsistent with the Constitution of the Russian
Federation, federal laws and decrees of the President of the Russian Federation (Part 3
of Article 115);

— expression of no-confidence to the Government of the Russian Federation by the
State Duma (Part 3 of Article 117);

— raising a question before the State Duma by the Chairman of the Government of
the Russian Federation about confidence to the Government of the Russian Federation
(Part 4 of Article 117);

— decision of the President of the Russian Federation on the resignation of the
Government of the Russian Federation (Article 117);

— dissolution of the State Duma by the President of the Russian Federation (Article
109);

—recognition by the Constitutional Court of the Russian Federation of laws,
regulations or their separate provisions as unconstitutional (Article 125);

— introduction of a state of emergency by the President of the Russian Federation in
the territory of the Russian Federation or in its certain parts (Article 88);

— deprivation of immunity of deputies and members of the Council of Federation
by the corresponding chamber of the Federal Assembly upon the proposal of the
Procurator-General of the Russian Federation (Part 2 of Article 98).

Some ofthe above constitutional formulations do notallow us to state unambiguously
that certain measures are sanctions. For example, the dissolution of the State Duma
should be seen as a constitutional sanction only if there is a constitutional and legal
delict in its actions, which is not adequately set in the Constitution of the Russian
Federation. It seems that a characteristic of the punishability of a constitutional and
legal delict should be regarded as one of the criteria for regarding it as a constitutional
sanction. Yet, the problem of recognition or non-recognition of preventive sanctions
remains disputable. Thus, all kinds of preventive measures taken before stating the fact
of the presence of a constitutional and legal delict are suggested to be considered as
measures of preventive influence, rather than constitutional sanctions. An example of
such a measure is a warning about the unacceptability of violation of the law as an act

of prosecutorial response, as written in Art. 25.1 of the Federal Law of January 17, 1992
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No. 2202-1 “On the Prosecutor’s Office of the Russian Federation”: “For the purposes of
preventing law offences and if there exists information on the prepared illegal actions,
the public prosecutor or his deputy shall forward in writing to the officials, and if there
exists information on the prepared illegal actions containing the signs of extremist
activity — to the leaders of public (religious) associations and to the other persons, a
warning on the inadmissibility of the violation of law” [Collected Legislation]. We
accept as true that preventive measures can be attributed to sanctions only if they
contain a constituent of the punishability for the corresponding constitutional and legal
delict.

In the literature devoted to legal issues there are a number of definitions of the
concept of constitutional (constitutional-legal) sanctions. So, according to V.O. Luchin,
sanctions are measures of state coercion (“legal deprivations, burdens, legal damage”)
set by the Constitution [Luchin, 1992]. V.A. Vinogradov holds opinion that “a
constitutional legal sanction is a prescribed by the norms of constitutional law either
state or (equivalent) public act of influence in the sphere of constitutional legal relations,
which is applied when actual behaviour does not conform to the proper behaviour
established by the disposition of the constitutional legal norm, and which contains its
final estimation” [ Vinogradov, 2000].

The specialised literature also gives the following definition for the constitutional
sanctions: “the possibility of adverse consequences through legislative coercion against
the subject of law in cases of their non-fulfillment of constitutional obligations or in the
case of abuse of their rights” [Kolosova, 2000, p. 110].

The above mentioned definitions generally clarify the legal nature of this concept,
though the situation is complicated by the fact that the structure of the norms of the
Constitution of the Russian Federation, as well as of the Constitution of a number of
foreign countries, does not always imply the existence of sanctions. Meanwhile, we
agree completely with the statement of S.N. Bratus’ that “a norm without a sanction
ceases to be a measure, a scale of behaviour, since the violation of this measure, going
beyond the specified framework, will not entail proper reaction, state condemnation
and state coercion, providing for the regulation of disturbed social relations in the form
of feedback” [Bratus’, 1976, p. 68].

It appears that “the mere fact of the belonging of a specific measure of responsibility
to the Basic Law does not automatically turn it into a constitutional sanction” [Kolosova,
2000, p. 110]. Such sanctions can be found in the constitutional and legal norms in

a number of states. In the Constitution of the Russian Federation the most striking
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example is paragraph 2 of Article 20, according to which “capital punishment until its
complete elimination may be envisaged by a federal law as an exclusive penalty for
especially grave crimes against life, and the accused shall be granted the right to have
their case examined by jury trial”. Moreover, while Russian constitutional and legal
norms contain only several cases of such sanctions, an analysis of the constitutions of
other countries of the world shows that the text of the main law can not only regulate the
procedure for imposing certain types of punishments (capital punishment, prolonged
imprisonment, confiscation of property), but also dictate their system (for instance, in
Article XLVI of the Constitution of Brazil) [Khabrieva, 2006, p. 128].

The question of the punishability of constitutional and legal delicts in terms
of sanctions still remains controversial. The main direction of the related research
is connected, first of all, with the study of the relationship between constitutional
responsibility and sanctions. Currently, there are three main approaches to this
problem’s solution:

— notions of responsibility and sanctions are equivalent (O.E. Leist)' [Leist, 1981,
p. 971;

—the concept of constitutional responsibility is broader than the concept of
constitutional sanctions, since it presupposes the existence of principles of responsibility
and conditions of exemption from liability, mitigating and aggravating circumstances
(V.O. Luchin, V.A. Vinogradov, etc.) [Luchin, 1992, pp. 36-37, Vinogradov, 2000, p.
57);

— the concept of constitutional sanctions is broader than the concept of constitutional
responsibility, since it presupposes the existence of preventive sanctions (assessment
of certain state authorities as unsatisfactory, written warning of registering authorities
about non-compliance of public associations with their statutory goals, etc.).

Having analysed these approaches, we suppose that the most productive is to
understand constitutional responsibility as the implementation of a sanction, since
otherwise the characteristic of the punishability of constitutional and legal delict
is offset. At the same time, constitutional responsibility can be considered as a
broader concept than sanctions, if we take as the basis the theory of constitutional
responsibility, which cannot be reduced only to the study of constitutional
sanctions. The judgement on the equivalence of the concepts under consideration does

not take into account a number of essential principles and conditions that ultimately

! According to O.E. Leist, there is a defining direct connection between liability and a sanction: without sanction-

ing there is no liability of the subject.
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affect the nature and amount of sanctions or may lead to exemption from liability.
More to the point, a broader understanding of constitutional sanctions at the expense of
the notion of constitutional responsibility is not perceived as entirely justified, since it
violates the general theoretical postulate that the basis of legal liability is corpus delicti
[Mal’ko, 2014, p. 284].

The crucial role of the Constitutional Court of the Russian Federation is obvious
as its legal positions develop the theory of constitutional sanctions. In particular, when
discussing the possibility of fixing constitutional sanctions in federal laws, one of the
fundamental arguments for decision to be made by the Constitutional Court of the
Russian Federation was the provision of Article 15 of the Constitution of the Russian
Federation.

In paragraph 2 of the Resolution of the Constitutional Court of the Russian
Federation dated 04.04.2002 it was noted that the need for adequate measures of federal
influence in relation to the legislative body of state power of a subject of the Russian
Federation or the highest official of a subject of the Russian Federation is enshrined in
the Federal Law “On the general principles of organizing legislative (representative)
state power bodies of the subjects of the Russian Federation” and is conditioned by
fixing in Article 15 of the Constitution of the Russian Federation of these bodies’
constitutional obligation to comply with the Constitution of the Russian Federation
and federal laws.

The direct effect of the Constitution of the Russian Federation implies both
the application of constitutional norms directly and together with the norms of
legislation. For example, the Federal Constitutional Law “On the Government of the
Russian Federation™ enlists the measures of constitutional responsibility applied by
the Government of the Russian Federation to other legal entities. Thus, according
to Article 12 of the Federal Constitutional Law “On the Government of the Russian
Federation”, the Government of the Russian Federation has the right to cancel acts of
federal executive bodies or suspend the actions of these acts. According to Article 44
of the Federal Constitutional Law “On the Government of the Russian Federation”, the
Government of the Russian Federation makes a proposal to the President of the Russian
Federation on the suspension of acts of bodies of executive power in any subject of the
Russian Federation if these acts contradict the Constitution of the Russian Federation,
federal constitutional laws, federal laws, international obligations of the Russian
Federation or violate human and civil rights and freedoms. The application of these

norms is carried out simultaneously with the corresponding constitutional norms.
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Itshould also be mentioned that constitutional sanctions can be fixed in the legislation
more thoroughly than in the text of the Constitution of the Russian Federation. For
example, according to Part 1 of Article 6 of the Constitution of the Russian Federation
the acquisition and termination of citizenship of the Russian Federation is carried out
in accordance with federal law. In addition, the Constitution of the Russian Federation
reads as follows: “A citizen of the Russian Federation may not be deprived of his or
her citizenship or of the right to change it” (Part 3 of Article 6 of the Constitution
of the Russian Federation). In the RSFSR Law “On Citizenship of the RSFSR” and
in the current federal law “On the Citizenship of the Russian Federation” there are
norms providing for the application of measures of constitutional liability [Supreme
Soviet, 1993]. The point is that the decision on the citizenship of the Russian Federation
is cancelled in relation to the person who acquired the citizenship of the Russian
Federation on the basis of knowingly false information and false documents (Article
22). At the same time, the direct effect of the constitutional norms is felt in the process
of applying these specific norms of sectoral legislation.

In the modern legal literature, there are a lot of original lists (by D.T. Shon,
T.D. Zrazhevskaia, V.O. Luchin and others) and classifications of constitutional
sanctions based on various criteria.

S.A. Avak’ian, defining the legal nature of sanctions as measures of negative
constitutional and legal responsibility, grouped them as follows. He had previously
indicated that there is a certain degree of conventionality in such a classification, which
takes into account a. the circle of people to whom the relevant measures are applied and
b. focus on the protection of certain legal relations.

1. Measures taken to individuals and legal entities to ensure the interests of the
state and the people (cancellation of the previously adopted decision on citizenship,
liquidation of a public association and prohibition of its activities by a court decision,
etc.);

2. Measures taken to ensure federal and other “vertical” legal relations (taking
measures to repeal a legal act; early termination of powers of a state authority or the
highest official of a subject of the Russian Federation, etc.);

3. Measures taken in connection with the realization of the electoral rights of citizens
and the organization of the electoral process in the Russian Federation (deprivation or
suspension of electoral rights of a citizen, admitting elections invalid, etc.);

4. Measures taken in connection with the activities of bodies of state authorities

and local self-government, as well as with the activities of deputies and officials (the
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dissolution of the legislative body of power, discharge from office of an elected official,
etc.) [Avak’ian, 2014].

It seems likely that the main reason for the classification of sanctions is negative
consequences and the nature or method of legislative coercion against violators
of constitutional law. Accordingly, there are four types of sanctions: restorative
justice (admitting that the federal law is unconstitutional, etc.); precautionary (a
written warning of the judicial authorities on the termination of the activities of a
public association, etc.); penalties aimed at punishing the offender (early elections,
impeachment of the President, deprivation of citizenship, etc.), i.e. punitive sanctions;
sanctions for restraints (the introduction of a state of emergency, the suspension of the
acts of the bodies of executive power of the subjects of the Russian Federation, the veto
of the President of the Russian Federation) [Kolosova, 2000, pp. 113-114].

V.A. Vinogradov divides constitutional and legal sanctions into basic sanctions,
which are used exclusively as main, independent sanctions and additional sanctions
that can be used in addition to basic ones [ Vinogradov, 2000, p. 76].

The classification of sanctions developed by this researcher is based on their
essential typical features; various constitutional and legal sanctions are grouped into
types, revealing the basic laws of their normative definition and application.

1. Deprivation of a general or special constitutional legal status, early termination
(deprivation) of powers (dissolution; disbandment; prohibition of activities; discharge
from office, deprivation of a mandate; revocation; deprivation of citizenship; deprivation
of state awards and honorary titles; cancellation of registration, exclusion from state
registry);

2. Restriction, deprivation (withdrawal) of a subjective constitutional right (for
example, restriction on passive and active electoral right);

3. Refusal (recognition (non-recognition) of mandates, approval (non-approval) of
acts (reports), signing an act (or its part) in case of its unconstitutionality (illegality),
etc.));

4. Granting another member of constitutional and legal relationship an additional
constitutional right (authority), the imposition of a constitutional duty (for example,
compelling the prime minister to submit a letter of resignation of the cabinet of
ministers in connection with the expression of no-confidence to the parliament);

5. Transfer of constitutional powers (for example, the transfer of the right to sign
laws from the head of state to the chairman of parliament if the former evades signing

them in the prescribed manner);
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6. Evaluative (expenditial) sanctions (expression of no-confidence (attributing
activity as unsatisfactory), revocation; recognition of something as unconstitutional
(anticonstitutional); expression of objection; submission on suppression of improper
behaviour and its prevention; admitting actions as being unconstitutional (illegal));

7. Cancellation (invalidation) of a legally significant result (for example,
announcement that collected voter signatures in support of a candidate, federal list of
candidates are invalid);

8. Cancellation (suspension), attestation of acts as being unconstitutional;

9. Coercion to fulfill constitutional duties (federal intervention (coercion,
intervention); suspension of one’s own administration, imposition of presidential rule;
expulsion, removal, deportation);

10. Constitutional and legal sanctions of a procedural nature (for example, a warning,
a reprimand, temporary suspension from participation in the work of parliament);

11. Constitutional and legal sanctions of financial (property) nature [Ibid, pp. 78-99].

The extent of detalization of this issue dispels the thesis that legal sanctions are
universal in nature, and the effect of constitutional norms can be ensured by sanctions
of other law branches [Avak’ian, 2014, pp. 101-103]. Analysis of modern approaches
makes it possible to outline the following peculiarities of constitutional sanctions:

—unlike sanctions in criminal law, the list of constitutional sanctions is not
exhaustive;

— constitutional sanctions for the most part are original and cannot act as
sanctions for other types of legal liability. The exceptions are the sanctions concerning
compensation of material damage, which can act as sanctions of not only civil, but
also of constitutional liability [Kolosova, 2000, p. 113], and also deprivation of state
awards and honorary titles [ Vinogradov, 2000, p. 83], which by its nature is a criminal
punishment (Article 48 of the Criminal Code of Russia).

The above analysis of the different classifications of constitutional sanctions gives
a chance to acknowledge the importance of each of them. Furthermore, depending on
the objectives of the study, other typologies of constitutional sanctions are viable.

As a result, we can admit that, for example, such grounds as the negative
consequences and the nature or method of legislative coercion against violators of
constitutional legislation are significant for classification of sanctions. Taking into
account the legal nature of constitutional and legal delicts as offenses based on
crimes, wrong-doing and even immoral behaviour, we believe that nowadays there is

a foundation for a new classification of constitutional sanctions, related to the nature
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and scope of measures of state coercion applied to a person who has committed a
constitutional and legal delict. The main actors here are the following:

1. The very constitutional sanctions, which are self-sufficient and ensure the
full restoration of social justice;

2. Comprehensive sanctions requiring the combination of constitutional
sanctions and sanctions of other law branches applied simultaneously. In this case, one
can discern the constitutional, legal and sectoral constituents of the sanction.

In turn, comprehensive sanctions can also be divided into two groups:

— according to the procedure of application:

a) sanctions with the preceding application of the constitutional and legal constituent
(for example, in case of deprivation of the special status (immunity) of the deputy, and
then bringing this person to criminal or administrative responsibility);

b) sanctions followed by the application of the constitutional and legal constituent
(for example, deprivation (limitation) of the right to vote, civil rights or deprivation of
citizenship if a person is sentenced to imprisonment);

c) sanctions with the simultaneous use of the constitutional and legal constituent
and the sectoral constituent (for example, in case a deputy is detained at the place of
the commission of a particularly serious crime).

— according to the branch of law, the sanctions of the norms of which are applied
together with the constitutional sanction:

a) comprehensive sanctions with the criminal and legal constituent (discharge from
office of the head of state in case of his/her committing high treason with the subsequent
imposition of criminal punishment based on the sanction of the corresponding provision
of criminal law);

b) comprehensive sanctions with the administrative and legal constituent
(prohibition of a public association in case of propaganda and public demonstration of
Nazi paraphernalia or symbols with the imposition of penalties during prosecution);

c) comprehensive sanctions with the civil and legal constituent (on the example of
a number of states in Asia and the Caribbean, whose constitutional norms prescribe the
loss of a deputy’s or senator’s mandate if a person is declared an insolvent debtor when
he/she has not met debt obligations);

d) comprehensive sanctions with the disciplinary constituent (on the example of
Brazil, where, in accordance with constitutional norms, a deputy or a senator loses
the mandate if he/she does not attend at least every third regular meeting during each

legislative session of the chamber which he/she belongs to).
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To sum up, the obligatory presence of a characteristic of punishability, that is the
application of prescribed by the law measures of state influence to the person who
committed the corresponding offense, is typical of a constitutional and legal delict on
a par with other types of offenses. However, unlike sanctions in criminal law, the list
of constitutional sanctions is not complete. Besides, the legal nature and procedure for
their application in case of constitutional and legal delicts, which are based on corpus
delicti, demands the combination of constitutional sanctions and criminal penalties in
a certain sequence, which depends on the nature of the offense and the legal status of
the delinquent.
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KOHCTI/ITyHI/IOHHBIe CaHKII U

B KOHTEKCTE IIPU3HAKA HAKA3yEMOCTH

H.M. Koaocosa, FO.A. JIuBagnast
Hnemumym 3axonodamenscmea

U CPAsHUMENbHO20 NPABOBEOeHUs

npu [Ipasumenvcmee Poccutickou edepayuu
117218, Mockea, b. Yepemywxkurnckas yu., 0.34

Hacmosiwyas cmamuvs nocesiujena usyuyeHuro ONpoca 0O KOHCMUMYYUOHHBIX CAHKYUSX
8 acnekme maxozo CYWecmeeHH020 NPUHAKA NPABOHAPYUIEHUS, KAK HAKA3YeMOCMb, KO-
Mmopomy 00 HACMOosWe20 8pemMeHl YOesiioch HeOOCMAMOYHO BHUMAHUS 8 T0PUOUUEeCKOl
aumepamype. Ha ochosanuu cpasHumenbHo-npagosoeo anHaiu3a KOHCMUMYYUOHHIX HOPM
CIMPAH MUpa asmopamiu 8blseieHbl N00X00bl K ONpedesienuio NPUHAKA HaAKA3YeMOCmU KaK
npecmynienutl, max u npasoHapyuenull 8 yeioM. B omuowenuu KoncmumyyuoHHo-npaso6o-
20 0eNUKMA KAK CAMOCMOSMENbHO20 6UOA NPABOHAPYUIEHUSI 6ONPOC HAKAZYEMOCHU NPedo-
JHCEHO pACCMAMPUBAMD C YUENOM NPABOGOL NPUPOObL U U0 KOHCTMUMY YUOHHBLX CAHKYUIL.
Coenan 6b1600 0 MOM, UMO NPUSHAK HAKAZVEMOCU KOHCIMUMYYUOHHO-NPABOBO20 OETUKMA
caedyem paccmampugams KaK 0OUH U3 KpUmepues GblOeieHUs UMEHHO KOHCIUMYYUOHHOU
cankyuu. Ha ocnosanuu uzyuenus npasosoi npupoobl KOHCHUMYYUOHHO-NPABOBLIX OeUK-
mMo6 npedsiodceHd asmMopcKas KAacCUuurayuy KOHCMumyyuoOHHbIX CAuKyutl, UCXo0s U3 Xa-
pakmepa u 0b6vema mep 20Cy0apCmEeHH020 NPUHYIHCOCHUS,, NPUMEHAEMO20 K UL, co8ep-
wuguiemMy KOHCIMUmMyyUoOHHO-NPAGOGOU OCIUKIN.

Knioueswie crnosa: KOHCmumyyust, KOHcmumyHMOHHO-anZ@O@Oﬁ 6efzu7<m, Hakaszyemocms, CaHK-
yus, npedynpet)umeﬂbﬁble MepPbl, KOHCMUNYYUOHHAA OmeemcmeeHHOoCmMb.

Hayunas cneyuanvrocmo: 12.00.00 — opuduueckue nayxu.
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